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DOCKET ENTRIES 


JUDGE GAGLIARDI 73 CRIM. 1093 

THE UNITED STATES 


vs. 

ROBERT DONOVAN, a/k/a George Zimmer - 1 & 2 
DENNIS D'AMATO - all counts 


PROCEEDINGS 


12- 4-73 

Filed indictment, (Referred to Judge Gagliardi 
as superseding 73 Cr 577. 

12-18-73 

BOTH DEFTS - plead not guilty, before Judge 
Gagliardi - jury trial begun. 

12-19-73 

Trial con't & concluded. Pre-sentence investi¬ 
gation ordered for sentence 2-20-74 at 9:30 AM. 
Both defts released on own recognizance. 
Gagliardi, J. 

2-13-74 

D. D'Amato - filed notice of motion re: dis¬ 
missal of count 3, ret. 2/27. 

2-13-74 

D. D'Amato - filed memo of law in support of 
motion to dismiss ct, 3. 

5-28-74 

DENNIS D'AMATO - (atty present) Filed Judgment 
Deft is sentenced to the custody of the Atty 
Gen'l for imprisonment for a period of SIXTY 
(60) DAYS. Execution of prison sentnece (sic) 
is suspended and the deft, is placed on pro¬ 
bation for a period of EIGHTEEN (18) MONTHS, 
subject to the standing Probation order of this 
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/ 

5-28-74 


5-29-74 

2-18-74 

2-18-74 

5-30-74 

5-30-74 

.5-30-74 


Court. Gagllardl, J. 5/30/74 Issued copies, 
ent. 

ROBERT DONOVAN - (atty present) Filed Judgment - 
Deft Is hereby committed to the custody of the 
Atty Gen'l or his authorized representative for 
Imprisonment for a period of ONE-HUNDRED and 
TWENTY (120) DAYS on each of counts one (1) and 
two (2) concurrently. Counts 1 and 2 to commence 
upon expiration of confinement, subject to the 
standing probation order of this Court. Deft. 

Is cont^d on present ball pending appeal. 
Gagllardl, J. 5/30/74 Issued commitments, 
ent. 5/20/74 

D. D'Amato - filed notice of appeal from judg¬ 
ment dtd 5/28/74. Mailed copies, to; La Rossa, 
Shargel & Flschettl, ’J.S. Atty. 

R. Donovan - filed notice of motion re: judgment 
of acquittal, etc. 

R. Donovan - filed memo of law on deft's post- 
trial motions. 

Filed Govt's memo of law In opposition to motion 
for judgment of acquittal. 

Filed MEMO-END. on motion dtd 2/18/74. Deft. 
Donovan's motion Is denied. Gagllardl, J. 
mailed notice. 

Filed MEMO-END. on motion dtd 2/13/74. Deft. 
D'Amato's motion Is denied. Gagllardl, J. mailed 
notice. 


6- 3-74 


Donovan - filed notice of appeal from judgment 
dtd 5/28/74. mailed copies. 




INDICTMENT 


UNITED STATES DISTllICT COURT' 

SOUTHERN DISTRICT OF NEW YORK 

- .-.-.-..X 

UNITED STATES OF AMERICA, 

- V - 

73 Cr. 1093 

ROBERT DONOVAN, a/k/a George 
Zimmer and DENNIS D'AMATO, 

Defendants. 

- .X 

The Grand Jury charges: 

1. From on or about the first day of December, 1971, 
up to and including the date of filing of this indictment, 
ROBERT DONOVAN, a/k/a George Zimmer, and DENNIS D'AMATO, the 
defendants, and others to the Grand Jury knoim and unknovm, 
unlawfully, wilfully and knowingly did devise and intend to 
devise a scheme and artifice to defraud and to obtain money 
and property by means of false and fraudulent pretenses, re¬ 
presentations and promises and to sell, dispose of, distribute, 
supply, furnish and procure for unlawful use counterfeit and 
spurious articles. 

2. It was a part of said scheme and artifice that ROBERT 
DONOVAN, a/k/a George Zimmer, would purchase and cause to be 















purchased over 27,000 jars and jar caps which were of the 
same size and type as those used in the manufacture of a hair 
conditioner and dressing called Ultra Sheen and would cause 
the said jars to be printed with a label identical in form 
to the label used on bottles of the true and genuine Ultra 
Sheen sold by Johnson Products Co., Inc. 

3. It was further a part of said scheme and artifice 
that DENNIS D'AM^TO would procure and obtain possession of 
counterfeit and spurious jars of Ultra Sheen and would there¬ 
after sell said jars as the true and genuine Ultra Sheen. 

4. On or about the dates hereinafter set forth, in the 
Southern District of New York, for the purpose of executing 
such scheme and artifice and attempting to do so, ROBERT 
DONOVAN, a/k/a George Zimmer, and DENNIS D'AMATO, the defendants 
unlawfully, wilfully and knowingly did place and cause to be 
placed in a post office and authorized depository for mall 
matter to be sent aiid delivered by the Postal Service, and 

did take and receive and cause to be taken and received there¬ 
from, and did knowingly cause to be delivered by mall according 
to the direction thereon, the matters and things hereinafter 


described: 








Coiint Date From To Matter 

1 January 18, Carr-Lowery Zimner & Associates Letter 

1972. Glass Co., Inc. 1500 Main St. 

415 Madison Ave. Port Jefferson, 

New York, N.Y. New York 

2 February 17, Zimmer & Carr-Lowery Purchase 

1972 Associates Glass Co., Inc. Order 

1500 Main St. 415 Madison Ave. 

Port Jefferson, New York, New York 

New York 

(Title 18, United States Code, Sections 1341 and 2.) 

C0U?<T THREE 

The Grand Jury further charges: 

On or about the 8th day of August, 1972, in the Southern 
District of New York, DENNIS D'AMATO, the defendant, in a 
matter within the jurisdiction of a department of the United 
States, to wit, the United States District Court for the Eastern 
District of New York, unlawfully, wilfully and knowingly made 
and caused to be made false, fictitious and fraudulent state¬ 
ments and representations in an "Affidavit" to wit, that he 
had purchased 1,130 dozen Jars of Ultra Sheen hair conditioner 
in October, 1971, from a company called Balzac Trading and 
had sold that Ultra Sheen to the customers listed in the affi¬ 
davit, whereas in truth and in fact, as the defendant then and 
there well knew, such statements were false, fictitious and 







fraudulent 



\ 


(Title 18, United States Code, Section 1001) 


FOREMAN 


PAUL J. CURRAN 
United States Attorney 
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AFFIDAVIT 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

.-.X 

JOHNSON PRODUCTS CO., INC., 

Plaintiff, 


V. 

Civil Action File 

BRODT & CO., INC., JOMAR DISTRIBUTORS, No. 72C 1009 

INC., AARON S. BRODT, DAVID BRODT, 

DENNIS D'AMATO, "JOHN DOE", "JOHN 
DOE", "JOHN DOE" and JOHN DOE", 


Defendants. 

...X 


STATE OF NEW YORK ) 

) SS.: 

COUNTY OF NEW YORK ) 

DENNIS D'AMATO, being duly sworn, deposes and says: 

1. I am a co-defendant in this action and reside at 63 
Oneida Avenue, Centereach, New York. I am also the sole owner 
President, Director and sole employee of defendant, Jomar 
Distributors, Inc. Said defendant corporation was organized 
pursuant to the laws of the State of New York on or about Apri 
of 1972, and is located at ray residence address, 63 Oneida 
Avenue, Centereach, New York. 

2. Prior to April of 1972 and for approximately two 


years prior thereto, I conducted my business, which consists 
of the buying and selling of job lots and closeout merchandise 











under the trade name o£ Metro Shop Supply Co., also located 
at my residence address, 63 Oneida Avenue, Centereach, New 
York. 

3. 1 am now 24 years of age and have resided at my pre¬ 
sent address for the past foxir years, since my marriage. 1 
had worked for a short period for the Long Island Transmission 
Company located in Hicksville, Long Island, doing stock work 
for them prior to going into my own business in 1969. 

4. I conduct a one-man business, dealing with products 
that I buy from discount dealers and sell to discoiuit stores, 
drug stores, variety stores and on occasion to other suppliers. 
Most of business is conducted on a COD basis. I work out 

of a delivery van by which I see my customers and make deliveries. 

5. I can state without qxiallficatlon that I have none 

of the Ultra Sheen product, referred to in the subject Complaint, 
in my possession. Moreover, I have no way of knowing whether 
any of the Ultra Sheen product which I had purchased in October 
of 1971 was manufactured, packaged and distributed by the 
plaintiff in this action, or by some other company using a 
false and fraudulent label. I have no objection to the injunc¬ 
tion Which plaintiff requests in this action. My sole purpose 
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in niaklng this affidavit, is to deny the allegations of the 
mvokg affidavits which accuse me of conspiracy, fraud and 
counterfeit, and to reveal to the Court and to the plaintiff, 
the background and source of my connection with the product 
and the customers to whom it was sold, 

6. I state unequivocally that at the time I purchased 
the product marked "Ultra Sheen", in October of 1971, I had 
never previously heard of the product, I had never seen the 
product, I had no familiarity with the product, I had no know¬ 
ledge of the manufacturer of the product and I had no suspicion 
or reason to suspect that the product which I purchased was 

a fraud or counterfeit, or that the labels and markings on 
the product were placed there in violation of any registered 
trademark or of any law. I did not suspect, and had no reason 
to suspect, that it was not made by Johnson Products Co., Inc,, 
the plaintiff in this action. 

7. The circumstances under \rfilch I first purchased this 
product are as follows: 

I was in conversation with a storekeeper, on Flatbush 
Avenue in Brooklyn in the area of Nostrand Avenue, chatting 
about business conditions with him. I told him I was a young 











fellow getting started in this business, and would be Interested 
in expanding my line. He suggested a supplier who could fur¬ 
nish me with merchandise at a g*'*od price, I told him I would 

be Interested, and he thereupon telephoned the supplier, re- 

< 

ferrlng to him as "Sam Soane". After the telephone conversa¬ 
tion, he advised that Mr, Soane will have one of his salesmen 
meet with me at the same store in about twenty minutes. When 
the salesman arrived, he introduced himself to me as "Richie". 
Richie was also a young man and tried to be helpful. He 
suggested that I try a product which he called "Ultra Sheen". 

I had never heard of the product before, and inquired further. 

He explained it was a hair conditioner used by black people, 
and that it was a good seller if I had that type of clientele. 

He offered to sell it to me at $14,50 a dozen, adding that his 
company had purchased it frcm the manufacturer at a good deal, 
and that although the manufacturer was presently selling it 
for about $14.75 a dozen (there are a dozen to the case), most 
of the stores did not deal directly with the manufacturer, so 
that I could probably resell it at $15.25 per case. I said 
I would inquire arovind as I completed my route that day, and 
let him know the same afternoon. We arranted to meet at the 

lu 








same location at 5 P.M. that same day. 

8. During that day, I managed to sell about eighty cases 
at $15.25 per case, and when I met Richie that afternoon, I 
placed an order with him for 150 cases at $14.50 per case. 
These were delivered to my home, from where I conduct my 
business, using my attached garage for storage purposes. In 
accordance with his demand, I paid cash on delivery. 

9. During my conversation with Richie, on the same day 
that I had ordered the 150 cases, he asked me if I had any 
merchandise that I would be Interested in selling to him. I 
told him I had about 900 dozen Sylvania Maglcubes (flash cubes 
for cameras). He said he would let me know, and suggested 
that I meet him at the same location (Flatbush near Nostrand 

in Brooklyn) a few days later. When I met him again, he placed 
an order for the 900 dozen flash cubes, and in turn I ordered 
980 dozen jars of Ultra Sheen. 

10. I had asked Richie for an invoice covering the first 
transaction (for 150 cases), but was told that that would re¬ 
quire additional paper work for his company and, therefore, 
they would have to charge me an additional 50^ per dozen. 
Accordingly, I accepted delivery of the first 150 dozen without 







a bill. With respect to the second transaction for 980 cases, 
however, I told him I would have to give him a bill for the 
flash cubes and would require a bill from him giving me credit 
upon my purchase from him of the 980 cases of Ultra Sheen. 

He agreed and complied. 

11. Annexed hereto are copies of invoices (the originals 
of which are in my possession and will be produced on the re¬ 
turn date of this motion), showing the purchase by me of 980 
cases of Ultra Sheen and my sale of the same, as follows: 

Exhibit I - Invoice received by defendant Dennis D'Amato 
(then doing business under the trade name of 
"Metro Shop Supply Co."), on October 17, 1971, 
when he purchased and received delivery from 
Balzac Trading of 980 dozen jars of Ultra Sheen, 
purchased at $14.50 per dozen for a total of 
$14,210.00 

Said Exhibit 1 further indicates a credit 
allowance of $10,350.00 (Towards the purchase 
of said 980 cases of Ultra Sheen) given for the 
900 dozen Sylvania Magicubes sold by D'Amato to 
Balzac Trading at $11.50 per dozen, which were 
picked up by Balzac Trading's deliveryman sim¬ 
ultaneously with his delivery to D'Amato of the 
980 cases of Ultra Sheen. 

Exhibit II- Invoice prepared by defendant D'Amato (then 
doing business as Metro Shop Supply Company) 
given to the Balzac Trading deliveryman pn 
October 17, 1971, at the time of the delivery 
and sale to defendant D'Amato of the 980 dozen 
Ultra Sheen, showing a sale to Balzac Trading 
of the 900 dozen Sylvania Magicubes referred to 
in Exhibit I. 




Exhibit Ill-Inyoice dated June 6, 1972 for the sale and 
delivery by defendant Jomar Distributors, Inc 
to MCS Beauty Supply, of Gunhill Road, Bronx.’ 

New York, for 200 dozen Ultra Sheen at $14 50 
per dozen, for a total of $2,900.00. 

At the time of the delivery of said order, MCS 
Beauty Supply requested and received from 
Jomr and additional 209 dozen at the same price 
and paid, in full, by two separate checks for 
the total delivery (409 dozen). 

Exhibit IV -Invoice dated June 23, 1972 for sale and delivery 
of 100 dozen Ultra Sheen to Thrifty Merchandise, 
of East 17th Street, New York City, at $14.50 per 
dozen, for a total of $1,450.00. This merchandise 
was paid for upon delivery by check. 

Exhibit V -Invoice dated June 26, 1974 for 204 dozen of 
Ultra Sheen sold and delivered by defendant 
Jomar Distributors, Inc. to Interstate Cigar 
Corp. at South 3rd Street, New Hyde Park, New 

York, New York, at $14.50 per dozen, for a 
total of $2,958.00. , ror a 

Exhibit VI -tavoice dated June 26, 1972 for 200 dozen Ultra 

dozen, for a total of 

$2,900.00, sold and delivered on the same day 
by defendant Jomar Distributors, Inc. to L.S. 
^ster Co., Inc., located at Broadway, Garden 
City Park, New York. 

Exhibit Vll-Invoice dated June 30, 1972 for 161 dozen Ultra 
Sheen sold and delivered on or about the 5th 
day of June 1972 by defendant Jomar Distributors 
Inc. to Jano Distributors, of Brook Avenue, Deer’ 

nV^o « total 

ot 92^334«30^ paid upon delivery, 

12. I had considerable difficulty in selling the 980 
dozen Ultra Sheen to the trade after the first of the year 








(1972), and was told by my customers that the manufacturer had 
come out with a new Jar and new packaging, and that along with 
the new packaging, they were featuring a special price which 
was less than the $15.25 per dozen that I was asking. Since 
I continued to get such resistance, because of the price break 
of which I was advised, and the new packaging, I decided to 
sell my supply out at cost, and actiially realized no profit 
at all for the 980 dozen jars which I purchased from Balzac 
Trading pursuant to their invoice number 6424 (Exhibit I). 

13. I did no further trading with either Sam Soane or 

Balzac Trading (which, for all intents and purposes, I under¬ 
stood to be one eind the same) after the transactions described 
hereinabove. Moreover, I never met personally or even spoke 
on the telephone with the man described as "Sam Soane", and 
never again met with or spoke to his salesman (Richie). 1 

was told, however, that their warehouse is located at Remsen 
Avenue and Winthrop Street in Brooklyn. I have no further 
knowledge of the claims asserted in the complaint. I never 
again dealt with a product called Ultra Sheen. 

14. It is my intention to submit herewith my answer to 
the complaint, and while I have no objection to the Court im- 










posing the temporary or permanent injunction requested by 
plaintiff herein, it is respectfully urged that I have made 
a full disclosure to the Court and to plaintiff regarding 
the extent of my relationship with plaintiff's product, and 
that this action should, in all respects, be dismissed as 
against my corporation, Jomar Distributors, Inc. and against 
me individually. 

Sworn to before me this 
8th day of August, 1972. 

/s/_ 

(Notary Stamp) DENNIS D'AMATO 
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1 

KR 2 

• 

2 

(Case called.) 


3 

(A jury and teo alternates were duly empaneled and 


4 

8%rorn.) 


5 

(Mr. Wilson made an opening statement on behalf 


6 

of the government.) 


7 

(Mr. O'Brien made an opening statement on behalf 


8 

of the defendant Robert Donovan.) 


9 

(Mr. Shargel made an opening statement on behalf 



of the defendant Dennis D'Amato.) 


11 

THE COURTS Call your first witness. 


12 

MR. WILSONS Ernest Relnke. 


13 

• 

ERNEST REINKE, called as a witness on behalf 


14 

of the goveriunent. being first duly sworn, was examined 


15 

and testified as followss 


16 

DIRECT EXAMINATION BY MR. WILSON: 


17 

Q Mr. Relnlce. where are you from? 


18 

A Port Jefferson. Long Island. 


19 

0 What do you ■ do for a living? 


20 

A I own an answering service. 


21 

Q What is the name of that service? 


22 

A North Shore Answering Service. 


23 

Q Do you have any other names? 


24 

A Port Jefferson. Port Echo. 


25 

0 Try to keep your voice up as loud as possible. We 
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ar 


Rainke - direct 


3 


have some competition. 

One name is the Port Jefferson Telephone Answering 

Service? 

A Yes. 

Q Where are you located? 

A 1500 Main Street# Port Jefferson. 

0 Hill you tell us exactly what your company does? 

A Well# answer phones for doctors# lawyers# small 
business people# large business people# when they are out 
of the office. Our secretaries take over the phones. 

Q In which ‘.you answer their own private phones? 

A Right. We rent phone numbers to people# they can 
use one or two people who will rent one phone number. 

Q Did you company have a customer by the n 2 une of 
Zimmer & Associates? 

A Yes# we did. 

Q What service did you provide to Zimmer Associates? 
A We provided him with a secretary - 
MR. SHARGELt Objection. 

THE COURTS Overruled. This is taken subject to 
connection# I assume. Is that the objection? 

MR. SHARGELt No#sir. 

THE COURTS Will you Step up here a moment? 

(At the side bar.) 

17 


SOUTNINM OiSTRICT COURT RKRORTKRS, U.I. COURTMOUtt 
rOLRV •QWARC, NCR YORK. R.V. CO 







ar 


Rainka -> direct 


4 


MR. SHARGELi Judge, the baais of my objection is 
that he spoke of Associates without identifying the party 
and started to say *him* as though — 

MR. MIXtSOHi X am going to identify Mr. Donovan 
as the man he dealt with. 

THE COURT: We will take it subject to connection. 

MR. SHARGELt Another thing, in view of the fact 
that there is no conspiracy charge 

THE COURT! It is a scheme and artifice, that is 
something else again. You can place your objection on the 
record, but that is the basis, it is a scheme and artifice. 

MR. WILSON! That is correct. 

THE COURT! It amounts to the same as a conspiracy 
and falls within the rules of evidence. 

MR. SHARGEL! At this time I ask for a limiting 
instruction, if it is taken subject to connection. 

(In open court.) 

THE COURT! Members of the jury, at this stage of 
the proceedings, with the first witness on here, some testi¬ 
mony is coning in here which may or stay not be connected up 
later on and we are taking some of this testimony subject to 
connection. As I have said, subject to being connected as 
related to this case. 

In the event that it is not eventually connected up, 

18 

•ewTMCMN OMTmCT COUflT MMIITCIIt. UJt. COUNTHOUM 
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AR 


Reinke • direct 


5 


I will ask you to disregard it and you will have to eliminate 
it from your minds. So %#e are taking it subject to connec¬ 
tion. 

0 Mr. Rebke, will you tell us what services your 
company rendered to Zimmer Assocaites? 

A We rented Zimmer Associates a telephone number 928- i 
4300, I believe it was. 

Q What was the nature — 

I 

A Our Secretaries answered this phone for him, it j 
rang only in our office. It was not in his office. The girl 
answered the phone as Zimmer Associates and took messag es and 
relayed the messages out again to Mr. Zimmer, who called in. | 
Q Was there anything that Zimmer Associates used your 
offices for? 

A We did get mail for Zimmer Associates, letters and 

j 

packages once in a while. 

Q When did this service start? 

A September, 1971. 

Q Do you see in this courtroom this SK>rhlng the man 

who was your customer as Zimmer Associates? 

A Yes, on tie end of the — 

MR. O'BRIENt Indicating the defendant Robert 

Donovan. 

THE COURT: Very well. 

19 
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AR Rainke - diraet 6 

Q Mr. RaiiOce, I show you idiat has bean aarkad as 
govarimant exhibit Mo. 1 for idantifieation. Caa you-tell 
us «diat that is? 

A That is a bill that was givan to Mr. Sinaar — 
this is not a bill, this is a ledger ahaet that ao kept on 
Xiaaar Associates. He came in and paid by cash all the tine. 
We did not have an address to send it to. It was agreed that 
ha would cone in at tha beginning of the month and pay cash. 

Q That document that you have in your hand, is it 

made in the regular course of your business? 
a Yes. 

0 Is it tha regular course of your business to make 

that card at or about the time of the entries on it? 

A Yes. 

THE COURT* Show it to counsel. Any objection? 

MR. O'BRIEN* I object to it as immaterial. 

MR. SHAR6EL* May I object on the ground of r-levancje 
to my client. 

THE COURT* All right. Received in evidence. 

(Covernmalit exhibit No. 1 for identific ation re¬ 
ceived in evidence.) 

Q Mr. Rainka, there is a notation on government 
exhibit 1 in evidence that says, "delivered by hand". Can 
you tell the court and jury what that means? 

•OUTNtNN DISTRICT COURT RKRORTIRS, U4. COURTMOUtC 
ROt.IV SOUARC. 4KV YORK. R.V. CO %* 
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AR Ralnke - direct 7 

A It nean* that Mr. Zlaner agreed to cone in at the 
beginning of the month and pay by cash or money order. 

Q Nr. Rehke, on the reverse side of governnent ex¬ 
hibit 1 in evidence there are certain notations. Whose hand- 
%rriting — 

MR. 0*BRIENt I didn't notice those. May I look 

at those? 

THE COURTI All right« surely. 

MR. O'BRIEN: I do object. 

THE COURT: Ask the witness about it. 

Q Will you tell us in whose handwriting those nota¬ 
tions are? 

THE COURT: Could you hold it just a moment? 
(Pause.) 

Q Mr. Reinke^ there are certain notations« handwritten 
on the reverse aide of government exhibit one in evidence. 

In whose hand%n:iting are they? 

A The center one I assume is that of one of m y 
secretaries that wrote that. 

MR. O'BRIEN: I object to the assumption. 

Q Do you recognize this handwriting? 

A No, I don't recognize the handwriting, it had to 
be ~ 

THE COURT: Not had to be. If you don't know — 

21 

aOWTNKNM OItTftICT COUNT NINONTKNt. UCOUNTNOUM 
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1 

^ Reinke - direct 8 

j 

2 

THE WITNESS 1 I an sorry* 


3 

A The one on my right is m y brother's handwriting. 


4 

Q Will you tell us what that says? 


5 

MR. O'BRIENt Z object. 


6 

• 

THE COURTS Yes, sustained. 


7 

MR. WILSONS The do ament is in evidence. 


8 

THE COURTS I am aware but I belelve that counsel 

A 

9 

only looked at the front page of the document and had not 


10 

looked at the reverse side thereof. 


11 

MR^ O'BRIEN: That is correct. 


12 

THE COURTS I think we had it identified for the 


13 

14 

moment. Let us not get into it. 

MR. WILSON: Your Honor, I submit that is in evi¬ 


15 

dence . 


16 

THE COURT: We will straighten it out at the luncheon 


17 

recess. 


B2 Ifi 

Q Mr. Reinke, directing your attention to the be¬ 


19 

ginning of 1972, did the name on this account change? 


20 

A Yes, it did. 


21 

m 

0 What did it change to? 


22 

A Donovan Associates, 


23 

0 Approximately when was the last time that any 


24 

payment was made on that account? 


25 

MR. O'RRIEN: Objection, immaterial. 

) 

•OUTNCNN OISTNtCT COUNT NCNONTIHS. U.«. COUNTNOUSC 

NOCtV •OUANC, NC« YONK, N.V. CO T-UM 








AR 


Rainke - direct 


9 


the COURTi If you look at it, I will permit that. 

MR. O'BRZENi I object to anything outside the 
scope of the Indictment» your Honor. 

THE COORTi This indictment is up to — 

MR. WILSONt The date of the filing. 

THE courts; December 4, 1973, 

Q DO you recall approximately when the payments 
stopped on that account? 

A Somewhere in the beginning of 1973. 

0 After the change In name? 

A Right. 


Q Prior to this changa ofname, approxinately ii 
November of 1972, did you me.t a po.tal In.pector by th. 
name of George or Gene McHale? 


A. Yes. 

Q Ifhere did you meet him? 

* H. oaae Into the office Inquiring about — 

MR. O'BRIENS Objection. 

the courts Yes. He came Into pur office? 
the WITNESSs He came Into my office. 

Q Was he there for a couple oi days? 

A Yesp he was. 

0 on on. of thoa. day., did Mr. *l™.r come In? 
A Yes, Mr. Zimmer did come in. 
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^ Reinka - direct 10 

Q Hill you tell us what happened? 

A Mr* Zlaner walked into the offic e to pay his bill 
and picked up a letter that was on the deck that had been 
nailed to 1500 Main Street. 

Mr, McHale walked out as Mr, Zlnmer come in, 

Q AnytHng said while they were all together? 


you?" 





Mo. I said, "Good morning, Mr. Zimmer, how are 


He said, "Pine." He paid me the amount due, picked 
up the letter and left. 

® man who walked in is the man you have identi*~ 

fied,-the man seated at the counsel table? 

A Yes. 

MR, WILSON! No further questions, your Honor. 

THE COURT! All right. 

MR, 0*BRIZM! May we have a side* bar? 

THE COURT! Yes. Excuse us. Maybe the jury could 
just remain seated and we will come back. We are not doing 
^ keep anything from you. 

(In the robing room.) 

the COURT! All right, this is for the purpose of 
turning over 3500 material? 

MR. WILSON! Let the record reflect the govern- 
■•nt 1. turnln, ov.r th. grand jury taatlnony of Brn.st'^inlc., 


iouTNimi oiirmcT couwt rkmiitcm, u4I. courtnoum 

ROttV •OUARt. NCR VORR. R.Y. CO V-MM 
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^ R«lnke - 


2 

government exhibit 3501. 


3 

And some handwritten notes of an interview of 


4 

Mr, Reinke, marked 3502. 


5 

That is all the 3500 material. 


6 

MR. BHARGEL* Your Honor, this has been indicated 


7 

p 

to your Honor to be a very short case. What I am suggesting 


0 

ia this: can Mr. Wilson give us the rest — 


9 

THE COURT: He is not forced to do that. If you 

1 

10 

can, it will be fine. 


11 

That is something else. Let us not take it up now. 


12 

How much time do you need to look at this? 


13 

MR. 0 BRIEN: I will do it as quickly as possible. 


14 

THE COURT: I will excuse the jury and have them 


15 

back in. That you are entitled to do. 


16 

MR, SHARGEL: If 1 may, , 


17 

(In open court.) 


16 

1 

THE COURT: I thought we could avoid this but 


19 

would you , 11 . out don-t dl.cu« th. c„. .„d don't t.lt 


20 

•bout it .t . 11 . We will call you right b.eh. 


21 

(Jury left the courtroom.) 


22 

the court. Th. 3500 ...terl.l h.. he.n turned 


23 

over. A. ,oo« you look ,t It. let me know. 


24 

Do you have another witness? 


25 

MR. lOlSON. I hev. another wltnesa. If i ,^y 
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ar ReiiOce - cross 

check. 

X have one matter with respect to government ex¬ 
hibit one. The notation on the back of it is a business 
record and like any other notation on a business record — 


THE COURTS I am aware, but if I let it in, I am 


going to let it in. 

MR. WILSONS The only question is whether that 
information is before the jury inthe form that it is there. 

I don't intend to ask any questions. I intend to call a 
witness who will identify what the address is. The defendant' 
know that it is the address of ^e real George Zimmer. I 
want to*know whether or not if they don't know, they should 


know it. 

I just want to know whether, this is before the 
jury. I believe it is. 

THE COURTS I am arare of that but I don't see the 
need for it right now, until I am certain it is admissible. 

If it is, the entire thing goes in and you don't need it 
through this witness. There is no question this was put on - 
this is a record kept in the regular course of the company's 
business. He already testified to it. 

MR. O'BRIENS The front part of the record. The 
back part went — I believe his brother wrote part of it and 
wc don't'know why he wrote it. 
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ar Reinke - 13 

THE COURTI I will permit you to go into the 
further things as to when this information was on there# 
whether at the beginning when this record was formed or 
during be course and so forth# when he first saw it; so you 
can get it in without having to bring probably the secretary, 

MR. 0*BRIENt He don't know who he got it from. 

MR. HILSON; The government offers it only for the 
fact that it is there. 

THE COURT; All right# I am aware. I want to be 
certain. I think it is admissible# but you can bring this 
out with this witness. 

Now# can you turn over the other 3500 material 
for the next witness? 

MR. HILSON; Let the record reflect that 3503 is 

* 

a Biemoranduro of an interview of Phil Patton that is being 
turned over to the defendants. 

THE COURT; As soon as you are ready to question 
khls witness# letne know. He will develop whether it is 
the customary business practice to have entries on the re¬ 
verse side? Don't offer it again until we have had the 
luncheon recess. 

MR. HILSON; Surely# your Honor. 

THE COURT; firing the jury in. 

<Jury present.) 

•OUTKINN OISTNICT COUNT NCNONTINt. U.*. COUNTNOUH 
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Relnka - direct 14 

THE COURTt Mr, Hilson. 

BY MR. iriLSONt 

Q Mr, reinke. In the course of your normal business 
®P®^*^^®*** <^0 you obtain the home address of jour customers 
or some business address of pur customers? 

A YeSf we do. 

Q In the normal course of your operations, do you 
put that address on the cash ledger card, which is government 
exhibit one in evidence? 

A Most of them aren't cash. Mostly sent to the 
homes, raostof the bills are sent to the business. 

0 But this particular card ~ what do you call this 

card? 

^ That is a ledger card, * 

Q When you have a home address or another address 

to u.., do you noriMlly put that in the ordinary course of 
your business? 

A We do, 

Q If there are any special instructions that you 
receive with respect to his particular home address, do you 
reflect that on the cash ledger card? 

^ we do. 

MR, WILSON t No further questions, 
the courtI All right. 
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Relhke - cross 15 

CROSS-EXAMINATION BY MR. O'BRIEN* 

Q With reference to government exhibit 1, Mr, Reinke, 
isn't it a fact that the customer's name and address would 
normally be put onthe front of the page? 

A Yes. 

Q There is a space-there designated for this address? 
A Yes. 

C Isft't that correct? 

A Yes, ! 

I 

0 This would be your normal business practice, to j 

put it on the front? 

A Yes. 

e 

0 When thl. account was opened up. It was opened up 
as Zimmer Associates, isn't that so? 

A Yes, it was, 

Q It wasn't opened as George Zimmer, isn't that so? 

A No. 

Q Isn t it a fact you did not even know Mr, Zimmer's 
first name when the account was first opened up? 


Associates? 


No it is not a fact or no, you didn't know? 

We didn't know. 

so you only know the account was opened as Zlmncr 
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ar Rainke - cross 16 

A Yes. 

Q Do you have other eustoisers %rho do business under 

another name? 

A Yes. many. 

Q In fact* that is standard business practice, is 

it not, that you can — what do the initials d/b/a stand 
for? 

Do you know what the. Initials d/b/a stand for? 

A No. 

0 Did you ever hear the expression "doing business 

as”? 

A Yes. 

0 Isn't it a fact that it is not unusual that busi¬ 
nesses do do business under another name? 

MR. WILSONs I object to this. 

A Yes. 

THE COURTi It is all right. 

Q Now, to your own personal knowledge, Mr. Reinke, 

do you know whether or not there is an actual person by 
the nasie of George Zimmer? 

A I assumed that. 

Q No, to your oim personal knowledg e, do you know 

whether or not there is an actual person George Zimmer? 

A Ho. 

■ouTNKNMeeTmcT cawNT wcpoutcm. uj. counthoum 

pmMr ntmmm. mm mmm. m.v. ee 







ar 


Rainke - cross 


17 


Q Do you know if there where other principals in 
the business of Zimmer Associates? 

A No. 

Q You do not know? 

A I do not know. 

Q Do you know what business Zimmer Associates was 
engaged in? 

A No. 

e 

Q Do you know whether or not Zimmer Associates had 
anything whatever to do with Ultra Sheen? 

A No, I do not. 

Q testified that you received or that vour 

secretary recieved messages for Zimmer Associates? 

A Yes. 

Q Do you keep those messages? 

A We keep them only on file one month, time stamped 

when they come in and when th ey go out and kept one month. 

Q On mail received, is that time stamped also? 

A No. 

0 You time stamp just the telephone messages? 

A As they come in and when the girl gives them out 

to somebody that calls, she time stamps it again and puts it 
in the file. 

You testified that Mr. Donovan came into your place 

t 
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•* Relnke - cross K 

of business end paid you by eash« is that correct? 

A Z knew him as Mr. ziimer. 

0 All ri^htf Mr* Zinner caiae in and ••^ell let's 
get back to that. 


Did you ever ask .him whether or not his name 


Zimmer? 


A No. 


So all you know about is an account of Zimmer 


Associates? 


A Yes. 


Q When Mr.Zimmer came in and paid you, did he always 
pay you by cash? 

A Yes, he did. 

Q Isn't it a fact that there are occasions when he 
paid you by check? 

A No, money orders I believe. I am not sure. Mone; 
orders it was. 

0 Were you asked this question — did you testify 

before the grand jury? 

A No. 

MR. WILSONi Be did, your Honor, but quite a while 

ago. 

A Did 1? 

Q In May? 
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2 

A Yes, I did. 


3 

Q May 31, 1973? 


4 

A Right, 1 did. 


6 

Q Were you asked this question and did you give this 


6 

answer, page — 


7 

THE COURT! Incidentally, you ought to make the 


6 

statement that is required that this was furnished to you ~ 


9 

MR. O'BRIENI From information given by the United 


10 

States Attorney. 


11 

THE COURT 1 Before you started your cross-examina¬ 


12 

tion of this witness you were furnished with these documents 


13 

voluntarily by the United States Attorney as required by law. 


14 

MR. O'BRIENt Yes, that is correct. 


15 

Q Mere you asked this question and did you give this 


16 

ans%#ert 


17 

■Q Did he pay by check or cash? 


18 

■a Once in a while by check, money orders or cash.- 


19 

Mas that a truthful.answer? 


a 

/ 

A Yes, it was«'> 


21 

Q Does .'thisjaom refresh your recollection as to 


■ 

whether or not he paM by check on occasion? is it true. 


9 

or don't you really zeaenber? 


24 

A I know it was cash. 1 remember money orders, the 


25 

check I am not sure. 

05 
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Reinke - cross 20 

Q But you did testify before the grand jury that he 
paid by check as well as money orders and cash? 

A X must have. 

Q When Mr. Donovan came to your business and changed 
or opened an account of Donovan Associates, isn't that so? 

A Yes. 

Q Do you have a ledger sheet in that account? 

A I believe so. 

MR. O'BRIENt May I have that? 

(Handed to counsel) 

MR. 0*BRIENi May I have this marked as a deft 
fendant's exhibit for identification? 

I 

THE COURTI Surely. 

(Defendant Donovan Exhibit A marked as an exhibit 

for identification.) 

0 I show you defendant's exhibit A for identification 

and ask yoo if that is a ledger sheet that you kept under the 
name Donovan Associates? 

A Yes. 

0 Now, on .ovormaent .xhiblt 1, which 1. the ledger 
for Zianer A..eci.t.., on th. front pert it «.y. •delivered 
by hand.* You teatifiod with regard to that. 

How# it iw^Mnfore a fact that MR. Ooi^an never 
•ont. uaed the -ail, to ..nd any p.y.wnt. of thi. aocount to 
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I 


you, isn't that so? 

A Mould you say that again? 

0 Khan ha paid tha account, ha caaa Into your pl.ca 

Of hualnaa. and paid It. ha did not .and it through tha nail, 
isn't that so? 

^ That is correct. 

0 On dalendanf. aahlblt A for Idantltication, it 
■ays, -Don't send.- lan't that so? 

A That's right. 

Q I*n t it a fact that Mr. Oononvan instructed you 

not to send anything through the mails? 

A Correct. 


Q Mhan thi. account «a« — when the aactatary ans¬ 
wered the phone, do you recall tha telephone nurt>ar7 
A 928-4300. 

0 Right. it a fact that Whan the .ecratary 

anawered the phone, aha anavered the phone "aiOO*? 

A That is right. 

0 That wa. tha way the phone waa .n««rad7 

A Yes. 

0 Old «,ybody or any of your othar clinet. have that 

same telephone number? 

Many. 

How many others? 


I 

I 


I 


I 


OO 
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t 

A 

That particular nunbar» sMyba two. Ha aharad 

3 

with two 

othar clianta. 

4 

Q 

Zn going back juat a sdnuta on paymnt by cash 

S 

or oiiock 

or aoney ordar> isn't it a ftct that on those 

e 

ooeasions whan you ara not in tha offica» your brothar ia in 

7 

the offica? 

8 

A 

Yes. 

9 

Q 

2*0*^.ib also a fact that there ara many occasions 

10 

idian you 

ara not there and your brother is there? 

11 

A 

Yea. 

IS 

Q 

Did Mr. Donovan aver pay your brothar? 

13 

A 

Yea. 

14 

Q 

Tha final quaation on Simmer Associates, that 

15 

account was paid in full^ was it not? 

• 

16 

A 

Yes. 

17 

Q 

Thera is no outstanding balance? 

18 

A 

Haver any problem. 

19 


MR. O'BRZENt Z have no further questions. 

SO 


THB COURTt Mr. Bhargal? 

n 

BY M|t. SHARGELt 

ss 

Q 

Mr. Rainka. do you know Mr. D'Amato? 

a 

L 

No. Z don't. 

M 


MR. BRARGELs Thank you. 

a 


• 

MR. WZLSOHt'The government offers defendant's 

• 


rN •. 

OG 
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2 

exhibit A in evidence. 


3 

MR. O'BRIENt I don't think it is pertinent or 


4 

material to this indictment, your Honor. It has nothing to 


5 

do with this indictment, that is my objection. Otherwise I 


6 

have no problem. 


7 

THE COURTS May I see it please? 


8 

MR. WILSON: Perhaps I ought to authenticate it. 


9 

The only objection is on the grounds of relevancy? 


10 

MR. SHARGELt I have the same objection. 

• 

11 

THE COURT: I will receive it in evidence. 


XXX 12 

(Government exhibit No. 2 received in evidence. 


13 

formerally Defendant Donovan Exhibit A for identification 

L) 

1 

14 

THE COURT: Anything further? 


15 

REDIRECT EXAMINATION BY MR. WILSON: 


IB 

0 You were asked about Zimmer Associates being paid 


17 

i*' full. Has Donovan Associates been paid in full? 


18 

MR, O'BREIN: Objection, your Honor. 


19 

THE COURT: Yes, sustained. 

• 

20 

MR. WILSON: I have no further questions. 


21 

RECROSS-EXAMINATION BY MR. O'BRIEN: 


22 

0 Mr, Reinke, you testified that you used three 


23 

1 

names to conduct yo» telephone answering service? 


1 24 

A No, I said 'that we had several,maybe forth or 


25 

1 

» 

) 

fifty numbers which went out with two or three lines on each 
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wmhmt, Mr. Donovan or Mr. SlMnar waa on with nayba ona or 
two othar olianta. That ia why it waa anawarad aa *4300*. 

Q X think you niaundaratood. You aaid that your 
•aswarin^ aarvica ia oparatad under North Shorn and Fort 
Jaffaraon — 




A Port Echo. 

0 Ara thay all — 

A Coa^niea that Z bought out. 

Q All oparatad at thiaona place? 

A Tea.# at 1500 Mah Street. 

MR. O'BRIENi Mo Other gueationa. 

THE COURTS Anthing further? 

You nay atep down. 

(Mitneaa excuaed.) 

THE COURTS Do you have -a witnaaa now that will 
be a abort witneaa? 

MR. MlLSONs I hope so. 

THE COURTS Let*a put hisn on the stand. I hope 
you won't nisid. This is one instance we are going to srun 
over a little bit* but naka it up to ]pu at tha end of 


the day« 




MR. WILSONS Phil Patten. 


33 
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2 

3 

4 

5 

6 
7 
6 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

XXX 21 
22 

23 

24 

25 


PHILLIP E. PATTON, called as a witness on 

behalf of the govesninent, being first duly sworn, was 

examined and testified as followsi 
DIRECT EXAMINATION BY MR. WILSON: 

0 Mr. Patton, where are you from? 

A] Erie, Pennsylvania. 

Q By whom are you employed? 

A C. C. A. Sterling, Inc. 

Q Is that also known as Sterling Seal Company? 

A Yes, it is. 

Q What is your position with them? 

A President of the company. 

0 Will you tell the court and the jury what the 
Sterling Seal Company does? 

A We are manufacturers of closures, metal stampings, 

primarily used in the cosmetic, drug, food industries| caps 
used on most national products, screw caps. 

MR. WILSON: May I l:ave these two jars marked as 
government exhibits 3 and 4 for identification. 

(Government exhibit Nos. 3 and 4 marked for 

Identification.) 

MR. WILSON: And these three marked as 5, 6, and 
7 for identification. 

O 'J 
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(Governnent exhibits Nos. 5, 6 end 7 marked for 
identification.) 

Q Mr. Patton, Z how you jars that are marked govern¬ 
ment exhibits three through seven for identification. I 
«sk you if you can Identify the caps on them, the jar caps 


on them? 


A Yes, I can. 

Q What are they. 

A These are closures we market called Unishell, whicl 

is a metal cap and we are the only manufacturers of this type 
of cap. 

Q Mr. Patton, have you prior to coming on the stand 
this morning, ex amined the jars that are in the three boxes 
that have ben marked government exhibits 8, 9 and 10 for 
identification? 

A Y I have. 

Q Are these the same as the caps in front of you? 

A The same caps, yes, theyare. 

(Government exhibits Nos. 8, 9 and 10 marked 
for identification.) 

Q Do you also sell caps to Johnson Products, Inc.? 

A Yes, «re do. 

MR. HILSOm Hay th.s. b. Mrk«J .. ,ov.rii»ent 

•xhtblt. 11 an] 12 idantlflcatioa. 
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(Government exhibits Noa. 11 and 12 m&rkud 

for identification.) 

0 Mr, Patton, 1 show you governaient exhibit No. 11 
for lentification. Can you identify what that is? 

Yea, air, Thia ia a copy of what we call a bill 
of lading which ia used to Identify the trucker who picked 
up the merchandise from us, singed for it, and taken on its 
way. 

Q Is that a document made in the regular course of 
business of Sterling Seal Company? 

A Yes, it is. 

Q la it the regular course of business of Sterling 
Seal Company to make that document at or about the time re¬ 
flected on it? 

A Yes, it is made that day. 

MR. iriLSONt The government offers 11 for identi¬ 
fication. 

MR. 0*B RIEN* I object to it. I would state the 
reasons for my objections later. 

T HE COURTS Let me see 1' 'lease. 

(Handed to court.) 

THE COURTS I think I can see the basis for the 
objection on the face of it. Subject to connection. 

MR. WILSONS The government offers it as a 

4l 
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business record, relevant to the proceedings herein. 

THE COURTS X understand. 

MR. SBAROELt Note ny objection on the groxinds 
of relevancy. 

NR. NIXtSONi It is a business record. 

THE COURTS I understand it is a business record, 
but it is taken — would you step to the side bar, please? 

(At the side bar.) 

THE COURTS I assume the objection is there is 
no cosmection betsireen Zimmer Assocaites. 

NR. O'BRIENS Ana I also question its relevancy. 
This does not lay venue in this district. 

T RE COURTS I am not concerned about that. 

NR. WILSONs Let me make it perfectly clear. We 
have already identified that the defendant Dooovan is Zimmer 
Associates. This document on the face of it contains the 
name Zimmer Associates and also contains a telephone number 
rented by Zimmer Associates. The government is offering this 
as a business record for the truth of the matters contained 
on it and because of the obvious relevance to the defendant 


Donovan. 


THE COURTS I didn't notice that at the bottom. 
MR. O^BRIENs I didn't either. 

THE COURTS It is admitted. 
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2 

MR. WILSON 1 And the same thing with the second 


3 

shipment. 


4 

THE COURT* All right. 


5 

NR. SHARGELt Same objection. 


6 

(In open court.) 


7 

(Government exhibits 11 and 12 for Identification 


XXX 8 

received in evidence.) 


9 

Q Mr. Patton, would you tell the jury what wa( being 


10 

shipped in government exhibit 11? 


11 

A This was 19 cases of Unishell caps which were white 


12 

with a vinyl Mner, which is a paper disc inside the cap and 


13 

4 cases with a number and a case — 


14 

Q Shipped to where? 


15 

A These were shipped to Zimmer Associates, care of 


16 

Hamilton Motor Lines, and the name of the driver. 

1 

1 

17 

Q Any phone number given for Hamilton? 


18 

A Yes. I have. To my Icnowledge ~ 


19 

Q The last line of the document. 


20 

A I am sorry. Yes."call the trucJcer for delivery 


21 

instructions." 


22 

Q What number were you given? 


23 

A The area code is 516. 928-4300. 


24 

0 I show you government 12 for identification. Is 


25 

*t»t the same as government exhibit 11, except that that is 
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a later date? 


A A later date .«nd a different quantity* 

0 How many involved in.government 12? 

A 24 cases of 650 caps per case» 10^00, 83 mill- 

meter Onlshell caps. 

Q Xs that made in the regular course of business of 
the Sterling Seal Company? 

A Yes. 

Q Is it the regular course of business of Sterling 
Seal Company to make this document? 

A Bvery shipment we make* 

MR. WILSONi The government offers it in evidence. 

MR. O'BRiENt I object. 

MR. SHARGELt Same objection. 

THE COUrTi Same ruling, received in evidence. 

MR; WILSONi Will you mark these as government 
exhibits 13, 14 and 15. 

(GewernMnt .xhiblts Nos, 13, 14 and 15 marked 

for identification. 

0 Mr. Patton, I show you government exhibit No. 13 
*or identification and 1 ask you 1, you can Identify that? 

^ "Yes, I can. 

Q What is it? 

A This is a purchase order from Zimmer Assochtes. 
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their „„her 1,5, that «„ ..„t to u. to purch... our 0„1- 


Caps. 


Did this document come from your files? 


Yes, it did. 


M». WLSOS, The «overnment offer. It 1 „ evW.nce 
COURT. Shoe it to eouneel. 

MR. O'BRIEN: Same objection. 

the court. Show 13. 1, 35 et the «... 


|A -wxiue. 

Maybe we can save a moment or two. 

“ «“0H' Tee. your Honor. 

HH. O'BRIEN. I object to them. 

“ the court. Let me ... them. 

(Handed to court.) 

“ the COURT. They ere received in eviaence. 

(Oovemment exhibit. No.. 1 ,. 34 .nd 15 for 
" identlflctlon received In evidence.) 

I ord \ • purcha,e 

rder that corre.ponda to thle fir.t h.ii. 

- 3 . " ““‘”9 you were .hown, 

20 is that right? 

^ Mo, this does not tki■ : 

22 cam. . . -I* 1, a purcha.. order that 

came in for ,$ mlii„et,t cap.. 

« did •>•'«>« TOH •hlpp^, the „ „i33„ter 

« did you reai«,e government exhblt 14 y 


Yes, sir, we did. 
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i 

1 

i 

2 

Q This waa a confirmation of a phone call to chang a 

1 

3 

the purchaae order from 89 milimeter caps to 83 milineter 


4 

caps# which was shipped on this bill of lading# the first 


6 

bill of lading? 


6 

A Yes# this is* 


7 

Q For what quantity? 


8 

A For 12#000. 

1 

9 

Q Is government exhibit 13 thepurchase order for 

i 

10 

the 15 and a half thousand Caps shipped as part of that 


11 

second bill of lading that you have identified? 


12 

A Yes# it is. 


13 

Q Is it possible# Mr. Patton# for anybody in America 


14 

to buy your caps? 


1ft 

A Yes# it is. 


IB 

MR. WILSONt No further questions. 


17 

THE COURTS Mr. O'BRIEN? 


18 

* 

MR. O'BRIENS I will be a litfte while with this 

. 


19 

witness. 


20 

THE COURTS How long? 


21 

MR. OBRIENS A half hour. 


22 

THE COURTS All right# members of the jury# it is 


23 

ten minutes/after one now and I know how hard and how diffi- 


24 

cult it is to get lunch around here. Get back as promptly as 


2ft 

you can# and about a quarter after two# as promptly as you 



16 
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Don't di,ca.. th. CM with wi^body .nd don't l.t 


anybody discuss it with 
about it. 


you, and don't maka up youi minds 


Wion you com buck, cport back Into th. Joryroon 
a. cloaa to a quarter after two aa you can. 

I Would apprmlat. consol not going into th. 

corridor, until th. Jury ha. left and with our alavators it 
night be a little while. 

(Luncheon recess taken until 2il5 p.m.) 
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AFTERNOON. SESSION 

PHILLIP PATTON, rasiwed. 

(Jury present.) 

THE COURTS Proceed. 
CROSS-EXAMINATION BY MR. O'BRIEN' 


2tl5 p.n. 


Q I show you governinent exhibits 4 and 5. I ask you 
if that cap is an 83 milineter cap? 

A Yes, it is. 

Q The other cap m anufacturers also manufacture an 
83 milimeter cap? 

A Of this type? 

0 No, an 83 milimeter cap. 

A Yes, other 83 milimeter caps are made. 

0 Mould those other 83 milimeter caps fit this 
bottle? 

A Yes, they would. 

0 Noy,looking at that cap, as to either one of the 



exhibits, 4 or 5, without taking the cap off, looking at 
the top of that cap, could you tell us that you can identify 
that cap as being made by your company? 

A Yes, I can. 



Mould pu show me how you can do that? 

Me are the only ones that make an 83 milimeter meta 
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-ooth .id. ««i you o« by looking .t tb. o.p thi. oo..„.t 

luiv, th. vioibl. log. on th. .id., . lug c.p, which i. «,t 

• continuous thread cap. 

0 How can you tell It is a continuous thread? 

* By looking .t th. o.p. th.r. would b. projoction. 

l-r., th. ..fl would b. rul«l vl.lbly fro- th. Jotuld.. 

0 All right. NOW, mybody c«, purchaw that cap 
froM your company? 

^ Yes, they can. 

0 How ««,y cap. would you aayyour co-pany, 83 nili.. 
-tar cap. .i.i 3 „ ^o thi., do,, your c«p.ny ..li i. on. y.r ■ 
A Nhit, on., you matn or for all oolor.? 

PA*“at for all colors. 

May I* three million. 

And vhie ones? 

Three or four hundred thousand. 

"r. Patton, do youknow Nr. kobort Donovany 
Mop I don't. 

Do VO know Mr. D'Anato? 

Ho» I don't. 

BO you know Who «.nt thi. purch... ord.r to your 
refar to govanuMnt axhibit 13. 

* A, far a. i know, it wa. ll»,r . A.«»iat.,. 

BO you haw. an y p.r.on .1 knowl«,g. a. to who 

43 
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aotuslly sent that to you? 
h Vo, X don't. 


Hava you aver seen that slgnatura before? 

YeSf I have. 

Do you know'* who wrote that? 

]Mo» I don't. 

I show you govamnent exhibit nunber 15. Do you 


know who wrote that name? 


By that name I am refe^twng to George Zimmer? 
I %K>uld assume George Zimmer. 

But you don't know who wrote it? 


Q You don't know who sent you this exhibit. Again, 
government exhibit 14, do you know who sent that to you? 

A I don't know the person. 

Q You don't know who wrote that signature? 


0 On govemmeq±:«hibits 11 and 12, which appears to 
be — tell me what are -itSMM? 

A Bills of lieliJirg SMde out by us. 

0 Your oompaay made it? 


caps. 


Yes, and «he truBker signs it when he picks up the 




iK.«mi vaiMi. 
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Q Wers these bills signed? 

A Yes» they were. 

. Q What does this signature read? 

A Jones Transit, I believe, the date and the set 

of initials. 

Q Do you know who wrote this? 

A To the trucker, that is his name, Jones is the 
truck line and that is the driver's nane and the Initials 

after that, SH, %rould b e our shipping foreman who initials 
it. 

ifhen Zimmer Associates ordered 83 milimeter caps 
Originally they ordered 89 and changed to 83. 

How many 83 milimeter caps did they order? 

There were two orders, approximately 27,550. 

• A 

Tbat was for what year? 

For 1971 and 1972. 

During these years you would have sold approxi- 

«stely three or four hundred thousand of these caps during 
that one 

A Yes. 

Q And the samm during the following year? 

A Yes. 

0 Did limmer mad Associates ever order any other 


Q 

A 

I' 

.a 

A 

Q 

A 

0 


01 


SM. wa. CewHTMOWM 
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caps frosi you? 
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A Too. 

Q What typa of oapa wara thay? 

A They ordered 100 milimeter aeala. 

Q But the 100 adllneter la a larger cap? 

A A little larger. 

Q ffould a 100 Bllineter cap fit on thoae bottle? 

A Vo, they eouldn't. | 

Q Do you know what Zimner Aaaociatea uaed thoae 100 
nilimetar eapa for? 

A No» Z do not. 

ii Do you know what they uaed the 83 milimeter caps 

for? 

i 

A Mo, no idea. 

Q Was there any other correapondence between sterling 

Seal and Zimmer Assooiatea? 

^ ^ believe there was some correspondence, whether 

in response to phone calls, peolle within ray cang>any sent 
samples of various caps which preceded the actual purchase. 

Q In any of your correspondence, did Zimmer Associate 

ever indicate what they'imre purchasing those caps for ? 

A No. 

MR. O'BRZBBs Before the luncheon recess I did 
indicate that it woulfl.'talEe a half hour — 

THE OCURTi Mave you finished? 
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MR. O'BRXBNi Yes^ 

MR. SRRRGdLi No queetlona. 

THE COURTS You are excused. 

(Mitness excused.) 

THE COURTS Next witness. 

MR. WILSONS Mr. Hussey. 

EDWARD N. HUSSEY, called as a witness on 

behalf of the government,.being first duly sworn, was 
examined and testified as followst 
DIRECriP EXAMINATION BY MR. WILSONs 

Q Mr. Hussey, where are you from? 

A Carr-Lowesy Glass Company. 

Q Where are your offices? 

A 415 Madison Avenue. 

Q Here in Manhattan? 

A New York City. 

0 Wha€ is your position with Carr-Lowery Glass 
Company? 


A I am a salesman. 

Q How long have you been a salesaian? 
A Pour and a half years. 


Q What is Carr-Lowery? 

A They manufacture bottles and jars. 

0 Did you ever imr of a firm called Zimmer and 

OO 
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Associates? 

A Yes. 

Q You never met with anyone from that company# did 

you? 

A Mo. 

Q Directing your attention to January 17# 1972# 

did ;you have any contact with that firm# Zimmer and 
Associates? 

MR. SHARGELt I object to that on behalf of my 
client# your Honor. 

MR. O'BRIENS I object on behalf of Mr. Donovan. 
T BE COURTS Overruled. 

A Yes# I had a telephone conversation. 

Q With whom? 

A Mr. George ZiiTauer. 

MR. O'BRIENS Objection to anything said unless 
we can identify the person who was calling. 

THE COURTS All right# sustained for the moment. 

Proceed. 

Q You had a convermtion# a telephone conversation 

with a man named George Zimmer on January 17# 1972# is that 
right? ' 

NR. O'BRIENS I object to the form. 

THE COURTS ' I will permit just that. 

o i 
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A 

That is right. 


3 


Q 

Is that right? 


4 


A 

Yes. 


5 



On the following day, January 18, 197?, 

did you 

6 

1 %n:ite n 

1 

letter to Zimmer Associates? 


7 



MR. SHARGELt Objection. 


8 


A 

Yes, I did. 


9 


0 

When there is an objection, Mr. Hussey, 

don't 

10 

say 

a wood. 


11 

, 


THE COURT: I will permit that. 


12 



MR. WILSON: May I have this marked as government 

13 

exhibit 

16 for identification. 


XX 



(Government exhibit No. 16 marked as an 

exhibit 

15 


for 

Identification.) 


16 


Q 

Mr. Hussey, I show j»u government exhibit 

16 for 

17 

identification and ask you if you can identify it? 


16 


A 

Yes, I can. 


19 


Q 

What is it? 


» 


A 

This is a copy of my letter to Zimmer and Associate. 

21 


Q 

What did you do with this letter, the original of 

22 

that 

lAter? 


23 


A 

The original was mailed to the customer. 


24 


Q 

Is that your file copy of the letter? 


25 


A 

Yes. 

o J 



1 
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2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 
13 

XXX 14 

15 

16 
17 
U 

19 

20 
21 
22 
23 

XX u 
25 


MR. MILSONt 


The government offers 16 for identi* 


fieation. 


THE COURTS Show it to counsel. 

MR. SHARGELs I object on the grounds prev.^.ously 


set forth. 

MR. 0*BRZENi I also object. 

THE COURTS Let me see it. 

Mr. Hussey» is that a copy of a letter which you 
mailed for dicated yourself? 

THE WITNESS: Thatis rights dictated to my 

secretary. 


T HE COURTS All right, received in evidence. 
(GovernsMnt exhibit 16 for identification received 
in evidence.) 

MR. WILSON: Your Honor, may I read this to the 

jury? 


THE COURT: Yes, you may. 

(Government exhibit 16 read.) 

Q What is your first name? 

A Edward. 

MR. WILSON: May I have this renumbered as 
government exhibit 18 for identification. 

(Governmesk exhibit No. 18 marked as an exhibit 
for identification.) 


•ewTMcmi 
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2 

Q Mr. Hussey, I show you government exhibit 18 for 


3 

Identification and ask you to tell us * r.ut that is? 


4 

A This is an order received from Zimmer Associates 


5 

for 28, 800 pieces of our number 250 8-ounce flint jars. 


6 

Q How did you receive this letter? 


7 

A By the mall, it has our steunp of receipt on Feb¬ 


8 

ruary 22. 


9 

0 Does your handwriting appear on government exhibit 


10 

18? 


11 

A Yes, it does, in the upper left-hand corner my 


12 

initials, EH. 


13 

MR. WILSON* The government offers it into evi¬ 


14 

dence. 


15 

MR. O'BRIEN* I object to it. 


16 

THE COURT* Overruled. 


17 

MR. SHARGEL* Note my objection again and I would 


18 

aak for a limiting instruction as to all these documents. 


19 

the court* No, overruled, and that is received 


20 

in evidence. ^ 


XXX 21 

(Government tadHilt No. 18 for identification 


22 

received in evideare.) 


23 

MR. WILSON* May I read this to the jury? 


24 

25 

THE CORT * Yes.' 

(Government exhibit No. 18 read.) 

O i 
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Q Mr. Hussey^ government exhbit 18 in evidence has 
aoaie handwriting which aays# "with or without locking notch, 
prefer without locking notch.* 

Zs that in yoor handwriting? 

A Yes. 

0 Mill you tell US' why it is there? 

MR. 0"£RlENt Objection. 

THE COURT! Sustained. 

Q Did y ou have any conversation with respect to 
that notation? 

A Yes. 

Q Kith whom did you have that conversation? 

A A person who purported to be Mr. Zimmer. 

Q What did he say to ^u? 

MR. O'BRIEN! Objection, and move to strike. 

THE COURT! Yes, go back a little bit more, please, 


tion? 


THE WITNESS! Witt.« whom did I have this converse* 


Right. 


A Mr. Zimmer. 

Q A guy called you and said he was Mr. Zimmer? 

A Yes. 

Q What did you talk about with respect to. this 


notation? 


rwcT cswrr atMUTiM. u4. couHTHOtfM 
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MR. 0*BRIENt X object. 

THE COURTS Overruled. 

A Whether or not he could have It without the loca¬ 
ting ring. I informed him because this order was so — 

Q ZiOuder. 

A This situation, this appears to be about a year 
ago and I can’t recall in detail exactly what happened. 

But to the best of my recollection, we make this 
No. 250 8-ounce flint jar without or with a locating ring. 

Mr. Zimmer — 

MR. O'BRIENS I object to this on behalf of my 

client. 

A I could not assure him he could get it that way. 

He would just have to take whatever we have in stock or what¬ 
ever we were making at the time. 

Q Mr. Hussey, let me show you government exhibit 5. 

I ask you does that jar have a locating notch? 

A Yes, it does. 

Q Let m. .how you exhibit. 3 .„<J 4 ...j ,.h yo.i do 

these jars have locatistg isotches? 

A This does not. This one does. 

No. 3 does Tjot, number 4 does not. 

0 Hh.t .bowt S. 6 .nd 7. do th.y h.v. it or not7 

A Number 7 has it, number 8 has it. 

cewMT wcpoersiw, u4. couii*>«4uu 
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Q Mr. Hussey, can you personally tell by looking at 
that jar %diether that jar was manufactured by your cosipany? 

MR. SHJkRGELi 1 object to the form as leading. 

THE COURT! 1 will permit it. 

Q Can you personally tell that? 


Q Mere the 28,000 jars shipped to Zimmer and 
Associates? 

f 

A Mere they shipped? 

Q Were they? 

A Yes. 

Q What freight line was used? 

A Atkinson Freight line. 

MR. WILSON! I have no further questions. 

THE COURT! Mr. O'BRIEN? 

MR. O'BRIEN! May we have the 3500 material? 

the COURT! Yes, all right. 

Members of the jury, I will ask you tc file out 
and have a five minute recess. 

(Jury left the courtroom.) 

the COURT! You know, there is no requirement that 
you give it before finishing your direct, but if you can it 
%fould move this case along. 

MR. WILSON! I agree with the court. 
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THE COURT! I just don't understand why you didn't 
give all the 3500 material you could. There is absolutely 
nothing in this kind of — 

MR, WILSON: I agree with the court. Z was caught 
a little by surprise• 

THE COURT: How much more can you give for the 
balance of your witnesses? I am not requiring you to do so, 
because there is no requirement that you do it. But if you 
are gob g to have a recess every time we get 3500 material 
for a witness, it takes a ten—minute recess and you can see 
what we are in for, 

I am not finding fault. I am not forcing you to 
turn over any 3500 material. 

MR. SHARGEL: May I, judge, make a record on this 
incident? I am terribly disturbed by the manner in which the 
3500 material is being turned over and your Honor made cer¬ 
tain observations but I would like to put ray objection — 

THE COURT: Your position is on the record. This 
is the proper way to do it and it has to be during a recess 
and you have gotten it and there is nothing vrrong with that. 

MR. SHARGEL: It appears to me, and I may be 
wrong, but It appears to me that each of these five-minute 
recesses are caused by the defendants. 

the COURT: No, it isn't. It doesn't indicate that 

oA 
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at all. 

MR. MlLSONt I an turning over 3504, a set of 
notes by Postal Inspector McHale of a conversation with Mr. 
Hussey and another nan. 

And 3504A, notes by Inspector Boyle, of a con¬ 
versation with Mr. Hussey and another nan. 

These aren't really 3500 naterial but I an giving 
it to then out of an excess of caution. 

He did not testify before the grand jury. 

THE COURTS Do you plan to t-m over any further 
3500 naterial or wait until 'Jie witness has testified? 

MR. MILSCXIs I would prefer to wait, your Honor. 

MR. SHARGELs May I suggest a procedure then? 

THE COURTS The procedure is going to be what the 
law requires. You can asK for a recess, that is what the 
law says. The defense makes a request for a recess and rather 
than your naking a request, 1 will then after the witness 
finishes on direct say, "All right, menbers of the jury, we 
will hne a short recess.* 

MR. SHARGELs Very well, your Honor. May I make 
one request? Mill y our Honor consider telling the jury %rhen 
they cone back on this occasion, because you can see the 
problem of delay, that this is in an orderly fashion and not 
attributable to the defendants? 

•ewTHCiM owTmcT cowit m^ontcm. cowmtnpwm 
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THB COURTS All right. 

MR. SHARGBLt Thank you. 

MR. WILSONt At the Start ol the next witness* 
testiBM>i)y I will sinply hand behind ne the 3500 material. 

THE COURTS We won't do it that way. 

MR,. WILSON: I don't want to go ahead and do it 
ahead of time for a reason I can't tell at this time. 

THB COURTS You can do it in the regular way. 

There is nothing %nrong with the regular way. 

MR. WILSONS I just assuiMd from «fhat Nr. O'Brien 
cosnmented at the end of the morning that he would spend a 
long time with each of the government witnesses and it now 
appears I am wrong. But that had something to do with how 
fast %fe hav e the jury filing in aisd out. 

THE COURTS I- am not upset about it. Maybe I 
sound a little bit as though 1 am irritated and I really am 
not. I am not trying the case, it just seems a lot of the 
3500 material could be turned over before the trial started, 
but I am not trying it, y ou are, Mr. Wilson. 

(Jury present.? 

THE COURTS Meoibers of the jury, it is not any¬ 
body's fault at all that you have to file in and out. We 
have certain procedures to follow and the court is required to 
declare a recess at certain cisMS for c ertaln procedures and 
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Wis responsibility for it fells neither on the 90 verninent 


nor the defendants. 

If you want to blame anybody for it, blame me. 

right, is that satisfactory, gentlemen? 

MR. SHAR 6 EL 1 ThanX you, judge. 

T RE COURTS Proceed. 

CROSS-EXAMINATION BY MR. O'BRIENi 

Q !«r. Hussey, before you sent that letter, you said 
you received a call from a man who identified himself as 
Zimmer? 

A Yes. 

Q The man who identified himself as Zimmer at that 
time on the telephone, is it not a fact that he placed an 
order on the telephone? 

A It is very possible. 

0 Did he ask y ou for some samples to be sent? 

A Do you mean going back to m y letter of January 17? 

0 No, Z am talking about prior to your ^tter of 

January 18, l believe it was. You said you received a tele¬ 
hone call, correct? 

A Yes. 

0 My question, are dlreeted at that telsphone call. 

A The day preceding my letter. 

Q Yes, if that is when you received the telephone 

u'l 
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call. 

A Actually, there was a prior converation to that 
where it Initially started and we sent some samples. 

Q But I am tallying about on January 17, 

A Yes. 

Q You received a telephone call and at that time was 
an order placed by Mr, Zimmer? 

A No, 

^ ^ Zimmer ask you to send some samples? 

A Yes. 

Q That was in the telephone call preceding vour 

letter? 

A That is right. 

0 Now, Mr, Zimmer never asked you to send him a 

letter, did he? 

A No, he did not, but that is just a matter of 
practice. 

Q In fact, did you tell Mr, Zimmer that you were 
going to send him a letter? 

A No. 

Q You have a showroom in your office in Manhattan, 

do you not? 

A Yes. 

Q Carr-Lowery has other offices throughout the 
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2 

country» 

has Itnot? 

8 

A 

Yes. 

4 

Q 

But her. 1. an offlc. at 41S Madlaon Avanue, 

5 

New York? 

m 

6 

A 

That is right. 

7 

Q 

You have a showroom at that office? 

8 

A 

Yes. 

9 

Q 

Do salesmen come up to thatoffice? 

H 

A 

Salesman? 

11 

0 

Well, salesmen or prospective purchasers? 

12 

A 

Buyers, possible buyers, yes. 

IS 

Q 

At that time has there been an occasion^where 

14 

order* were eubniftted, purchase orders glben to you at the 

15 

shomroon? 


16 

A 

I would say no. 

17 

0 

Never been a time where a purchase order was given 

18 

to you at 

the showroom? 

19 

A 

No. 

20 

0 

Khan a bnyar com. up, ha. a buy.r aver purehaaed 

21 

anything from you at that showroom? 

22 


MR. HILSONt I object to thia llna. 

23 


THE COORTI So.tain.d. You don't have to anawer 

24 

that. 


25 

1 

Q 

You never Mt Mr. Zlawer, i.n't that aoT 

oG 
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Correct. 


Q Did you ever do any business with 0SI7 
A Old I personally? No. 

Q Carr-Lowery ever do business with USI? 

A Z really couldA't say. 

Q Do you know what USI Is? 

A United States Industries. 

Q And National Distillers, Is that the complete 
name? usi stands for United States Industries and the full 
name is National Distillers, Is it not? 

A Yes. 

Q Have you ever met anybody at National Distillers? 

You nod your head but you have to speak up, 

A Right. Do I know anybody at National Distillers? 

Q Correct, or met anyone? 



Did you .var M.t Hobart Donovan, thi. gentleman 


to my right? 


A No, I dont recall, 

0 This jar here, I refer to government exhibit 7, 
and referring to the bottom of that Jar. I will ask you what 


that is? 


That is what we call a locating — locator rail. 
How many bottles do you produce with a locating 
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honest with you, I don't recall selling very 


A Z could not say. 

Q Would it be in the millions? 

A Of all the jars we make? 

MR. WZZiSONt Objection, he said he couldn't say. 

A You are asking me a manufacturing question. I em 
a salesman. I just know what my customers use. 

MR.WZLSONi We will have a witness from the 
manufacturer, your Honor. 

Q You are a salesman. How many jars were sold with 
a locating notch on it? 

A 

many jars with or without locating rings. Most of my sales 
are bottles, emetic bottles. 

Q Would it be fair to say that Carr-Lowery produces 
millions of jars? 

A Yes, that would be correct. 

Q You don't kiow whether or not government exhibit 7. 
was produced by Carr-Lowery? 

A That is correct. 

Q When Mr. Zinner spoke with you on the telephone, 

did he ever indicate what he wanted those jars for? 

A To the best of my knowledge, no. 

Q He did say that he wanted them for a customer of 
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hls» did he not? 

A Yes. 


preceded your letter? 


He did say that in the telphone conversation wich 


Yes. 


0 At that time — what is the size of this jar? 


Do you know? 


* eight ouneaa. No. 250, 8-ounce stoclc Jar. 

0 In the telephone conversation, did hr. ziam^r limit 
hie conversation Just to the Ho. 250 Jers? 


Hhat conversation? 


letter? 


The conversetion which immediately preceded your 


THE COURT! January 17, 

» I .» going beck to the best of my recollection, 
the best of my recollection we discussed the many Jars, 
because I mentioned in that letter not only the 250, but the 
447 and the 500 and 500. so 1 Just recall he wasn't Interest, 
in opal samples, he wasn't interested in that. He was in¬ 
terested in a round J.r end I sent him some of our stock 
aaaples and those are the onese 

Q What sizes were the other jars? 

A All 8-ounce flint jarse 

0 How about the 447? 
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They are alos an 8<-ounce jar# all 8-ounc e, all th 


sasM size. 


Q Bow many other people# let us take first of all 
in the New York area# use that same size jar? 

A Of my customers# and I am only speaking of my 
customers# off-hand I would say none. 

Q Other than your customers — have long have you 
been in the glass industry? 

A About four and a half years# five years. 

Q And those five years# that period of time, have 

you learned that other people use those types of jars? 

A Yes. I am not saying other customers don't use 
them. Yes. 

Q Could y)u give us an approximation of how many 
people use those size jars# just in the New York area? 


MR. O'BRIENS I have no further questions. 
BY MR. SHARGELt 

0 MR. Hussey# do you know a Dennis D'Amato? 


Did you ever receive letters from Dennis D'Amato? 


Or correspondence? 

No. I don't know him. 
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2 

BIR. SHARGELt You don't know Mm? I have no 


3 

further questions. 


4 

THE COURTt Any redirect examination? 


5 

MR, WILSON: Yea, your Honor. 


6 

REDIRECT EXAMINATION BY MR. WILSON: 


7 

Q You were asked a moment ago do other people use 


8 

this type of jar. By this type of jar do you mean the eight 


9 

ounce jar? 


10 

A Yes. Specificily that jar there. 


11 

Q Do you know whether anyone else in the New York 


12 

City area uses your 250 model, 8-ounce jar, to your own 


13 

knowledge? Do you know? 


14 

A It is a very small item with us. I think I might 


15 

have one custoMr, on second thought, who nay use the 250 


16 

jar. 


17 

Q You indicated in response to Mr. O'Brien's question 


18 

that you had sent Mr. Saner son. sanple. prior to having the 


19 

converation with Mr. ZlMer on January 17, is that right? 


a 

A Yes. 


21 

Q You said thmy opal siunples? 


22 

A Right. 


23 

0 What are tiiose? 


24 

A Opal is white* similar in size, only white Opaline 


25 

type glass. 

if i 
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Q A. solid %diite color? 

A Solid white. 

MR, KZLSONi X have no further questions. 
RECROSS-EXAMINATION BY MR. O'BRIENi 

Q How many salesman does Carr-Ziowery employ? 

A I would say about 7 in the New York office. 

Me have an office in Cincinnati, 2; in Chicago 2 and one 
on the West Coast. 


How many other manufacturers are there of those 


type jars? 


MR, WILSONt Objection to those type. 

THE COURT: Yes. Let's specify which exhibit. 

0 I show you government exhibit No. 7 and ask you 
how many other manufacturers produce that type of a jar? 

A To the best of iiy knowledge, I would say Owen- 
Xllinois would make this; Brockway Glass could make this? 

Wi.tKm 61... could Rck. iti I thin Oil city could make this. 
Maybe two or three other manufacturers. 

® y®** familiar with a company by the n:une of 

Lehn and Pink? 

A Yes. 

0 DO you .all lehn and Pink than typa Jar., ref.rr- 
ing to exhibit 7? 

A I don't handle -that account. It is in New Jersey, 
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Ssusch • direct 

it is not in my territory. My territory-is Long Island, 
Connecticutt and some of New York City. 

MR. O'BRIENt No Other questions. 

THE COURTt All right,you may step down. 

(Witness excused.) 

MR. WILSON} The government calls James Bausch. 
JAMES bausch, called as a witness on behalf 

of th. 90 v.riM.nt, b.lng first duly sworn, was examined 
end testified as follows: 

DIRECT EXAMINATION BY MR. WILSON: 

Q Mr. Bausch, who do you work for? 

A Atkinson Freight Lines. 

Q What do you do for them? 

A I am a truck driver. 

Q Let me take y ou back to March 3 , 1972. Did you 
make any deliveries on that day? 

A Yes. 

0 What were you delivering that day? 

A Bmpty-bottles. 

0 Who was the shipper of those empty bottles? 

A Carr-Lowery Glass Company. 


them to? 


"her. were yn. «,ppo.«j to ship them to or bring 
To Engel*. Trucking Company, Brooklyn, New York. 
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0 Where did you pick' up the jare that day? 

A Pron a terminal in Jersey City. 

Q Did you 90 to Engels? 

A Yes. 

Q What happened there? 

A Z notified the people that I was there to make 
the delivery and they gave me a bay to back into, which I did. 
They just told me to take it easy for a few minutes, they 
%*ould be with me in a few minutes. 

Sc I was sitting in tie truck while I was waiting. 
MR. SHARGELt I object to all this description. 

No one is identified. 

THE COURT: Overruled. 

Q Then %diat happened? 

A While I was backed into the platform a fellow 

came over and asked me if l would be willing tp make a few 
dollars to take the freight to another place. 

MR. SHARGELt I object tc this, judge. 

THE COURT! I will take it subject to connection. 
MR. WILSONi I will connect it, your Honor. 

THE COURT! When I say subject to con.:ection, I 
think you und.r.t.nd if thl. t«.ti«,ny 1. not conn.ct.d up 

in Mm. w.y Mterini to thin c..., th.n It «iu b. ntrick.n 
and you will disregard i-t. 
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Q Tell U8 about this. 

A Z am. To deliver the freight to another address. 
Q Did he tell you what that way? 

A He said it was out in Fla^ush, in Brooklyn. 

0 Do you see that man-in court today who you saw 

then? 

A That man in the blue suit (indicating). 

MR. WILSON: May the record reflect that the wit¬ 
ness identified the defendant Mr. Donovan. 

THE COURT: Is that so? 

MR. O'BRIEN: Yes, he did point to him. 

Q Will yju tell us what happened then? 

A I asked himwhere the place was. He said just 

follow me. He was driving a U-Haul-It truck. 

0 Did you have any conversation with- him back at . 
Engels Trucking other than what you hve told us? Did he 
tell you why he needed you to folbw him? 

A Well, something to the effect that the freight 
was too big and heavy and the amount of pieces plus the 
weight thathe truck couldn't carry it. I have a tractor- 
trailer and I would be able to deliver it right to the other 
place. 

He offered me $20 t do this favor. 

Q Just tell us what you did from there. 

) b 


tO( 


niimLI COUNT NCNONTINt, U.f. COUNTNOUSC 
Ml MUANC. MCN YONK. N.V. CO 











•r Bausch - direct 62 

A So I asked him how far It was. He said, "Just 
follow me." 

Be went out Flatbush Avenue and it happened to be 
raining pret^ hard that day so he got quite a ways out on 
Flatbush Avenue, made a light, and a turn, and I lost him. 

So then I pulled up a couple of blocks and parked 
on the side. I didn't know where he went. 

So he came back to me 2 md he said, "What happened 
to you?" I said, "I don't know, what happened to you, where 
did you go?" 

He says, "Well, the place is nearby here, just 
do%m the street a ways.” 

So we went down the street and I recognized it as 
a place 1 had been to before with freight, on Foster Avenue, 
in Broddyn. 

Q Ideal Decorating Ccmipany? 

A Yes, sir. 

Q What happened at the Ideal Decorating Company? 

A I back in and put about two or three fellows work¬ 
ing on the truck with me to unload it, and we unloaded it. 

Q How long did you spend urioadlng? 

A About two hours. 

MR. WILSON: May I have tHs marked as the next 
exhibit number. 

/b 
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(Government exhibit No. 19 marked as an exhibit 

for identification.) 

Q I show you government exhibit No. 19 for identi* 
fication. Can you identify that, Mr. Bausch? 

A It is the bill from Atkinson Freight Lines for the 
freight to be delivered at the Engle Trucking Company. 

Q la that a docisnent you had that day with you? 

A Yes,sir. 

Q There is some handwriting on that dociwent. Is 
that your handwriting? 

A Yes, sir. 

MR. WILSON: The government offers it in evidence. 

the COURT: Show it to counsel. 

MR. SHARGEL: My objection is on the grounds pre¬ 
viously set forth. 

MR. O'BRIEN: I object on the seune grounds; also 
some notations on the back. I don't know when they were put 
on and I object to those. 

MR. WILSON: I don't know what they are either. I 
would not offer these notations. 

THE COURT: You are only offering the face at this 

time? 

MR.WILSC»4: Yes. 

THE COURT: Received in evidence. In some way or 

i I 
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other before the jury aeee it you will block it out. 

(Government exhibit 19 for identification received 

in evidence.) 

Q Mr. Bauach, thia document aaya, "21»raer & Aasoc- 
iatea care of Jonea Motora, 969," and Jonea Motor is crossed 
out, is that right? 

A That is right. 

Q Who did the crossing out on that document? 

A A Me. 

Q What did you write in its place? 

A "Care of Engels Trucking Company." 

Q When did you learn you were to deliver to Engels 
and not Jones? 

A Inthe morning when I was going to pull out with 
the freight, with the truck to make the delivery, my company 
advised me that it wasn't to go to JOnes, it was to go to 
Engel. 

MR. WILSON: No furhter questions. 

MR. O'BRIEN: May we have a side bar? 

THE COURT: Yes. 

(At the side bar.) 

MR. O'BRIEN: I just found out for the firsttime 
that certain photographs were shown to this witness, and had 
I kno%m this before I .wuld have made a* motion. I make that 
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motion at this time to see the copies of the photographs 
that i«e shown to him and whether ornot they were made under 
sxiggesting circumstances or the agents said anything. 

THE COURTt Do you have the pictures here? 

MR. WILSON: I have the picturesr your Honor. 

THE COURT: We will take a recess. 

(In -open, court.) 

THE COURT: We will take a recess, and I ask you 
when you take your recess don't discuss the case and we will 
be a few moments. 

(Jury left the courtroom.) 

VOIR DIRE EXAMINATION BY MR. O'BRIEN: 

Q Mr. Bausch, could,'you tell us the date on which you 
made this delivery and met ^this individual who you have 
described as Mr. Donovan? 

A March 3, 1972. 

Q Is there any reason why you remember that particu¬ 
lar date? 

A Yes, I seen the freight bill. 

Q Definitely on that date, though, March 3rd? 

A It was in March. 

Q Well, I would like to get do%m exactly whatever 

it was; on that dte? 

A Yes, yes. 


■OUTHtUN OISTNICT COUNT Nf NONTINI, U COUNTMOUtC 
fOLIV tOUANK. N«« VONK. N.V. CO T-4tM 
















ar 


Bausch - 








Q Now, thereaftar you were interviewed by postal 
Inspectors, is that not so? 

A That is right. 

Q Could you tell us what date you %^re interviewed? 

A No, I couldn't>tell you the date. 

THE COURT: i^proxlmately? 

THE WITNESS: Approximately about three months 

later. 

Q You say approximately a few months later, did you? 
A About three months later. 

Q Could ithave been November of 1972? 

A The first time I met the postal Inspectors, it 
couldhave been, it was a cold day. Maybe it was in November. 

Q How many times in all were you interviewed by 
postal Inspectors? 

A About three times. 

Q When were you first shown any photographs of any 
individuals? 

A When? 

Q Yes. 

A The first time I met them and then the second time. 
Q The first time you met them, were you shown photo¬ 
graphs? 

A 


No, sir, the second time. 

oO 
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Q Would that second time have been January 10, 1973? 

A Yes, sir. A couple of months after that. 

Q So approximately ten months after youhad made 
these obg.ervations, you were shown certain photographs by 
the postal Inspectors? 

A That Is right. 

Q How long did you have this man you identifid as 
Robert Donovan under observation, during that day that you 
saw him? 

A I spoke to him a few minutes when he asked me about 
going to this other place with the bottles, with the glass; 
spoke to him a few minutes. 

Then when I lost him. 

Howmany minutes do you mean?' 

Three or four minutes. 

What was said during that period of time? 

About delivering to some other place, ana he would 
give me $20 for it, and just to folbw him. 

Q At the time that you spoke to the man you described 
as Mr. Donovan, did you ask him for any identification? 

A No, sir. 

0]Dld you copy down his license plate number? 

A No, sir. 

Q Did you copy down hi d.icen8e nianber that would 

Si 
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appear on the delivering license? 

* 

No. 

Q 

Did anybody at yotir company, to your knowledge. 

ever do 

that? 

A 

No, sir. 

THE COURTt The photographic identifl^^^tion, that 

is what 

led us to this. Hill you get to that? 

MR. O'BRIEN: Yes, I will. 

Q 

Where were you when you were shown thtvse photo- 

graphs? 


A 

In my house. 

Q 

How many agents came? 

A 

One. 

Q 

What did he say to you at that time? 

A 

That he was gokig to show me some photos and he 

asked me 

if I would recognize anybody. 

Q 

Did he tell you what the photographs were of? 

A 

No. 

Q 

Did he tell you -- did you talk about the person 

that you 

had delivered certain merchandise for and did he tell 

1 you he was going to show you pictures of one they suspected 

had been 

this person? 

A 

No,sir. 

Q 

How many pictures didhe show you? 

. 1 
o.- 
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A ABout ten. 

Q lahovr theae pictures which I ask be collectively 
be marked as Defendant's e^ibit B. 

THE COURT I Yes. 

(Defendant Donovan Exhibit B marked for identifi¬ 


cation. ) 


Q I show y>u those pictures and ask you were they the 
pictures which he showed you? 

A Yes, they appear to be them. 

Q You will note that there are two pictures of the 
defendant Robert Dcnovan, is that correct? 

A That is right. 

Q There are not any duplicate pictures of any other 
individual in that group, is there? 

A I don't believe so. 

Q On one of the pictures of Robert E>onovan there is 
a moustache and sideburns drawn in, is that so? Who drew that 
in? 


A I don't know. 

Q Were they drawn in at the time the picture was 

shown to you? 

A Yes. 

Q Were these pictures shown to you again prior to 
your testifying here today? 
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A Yas. 

Q When were they shown to you? 

A In the United States Attorney’s office. 

THB CCXJRTt How long ago was that, this morning, 
last week, or when? 

THE WITNESS: Ithink it was last April. 

Q I show you these two photographs and ask you — 
I will give you the whole bunch of pictures and ask you 
which photographs you picked out. 

A I picked out these two photographs. 

Q Did you pick out this photograph? 

A No, I picked out this one. 

MR. WILSON: The one with the sideburns which 
contains on the back of it "AMG" with a date. 

THE COURT: The other is a photogaph of Mr. 

Donovan? 

MR. WILSON: Thatis correct. 

MR. O'BRIEN: Both are photographs, one with a 
moustache and ai sidebum, front and side view. 

THE COURT: But each one has two views of Mr. 
Donovan, one a side view and one a full face. 

MR. O'BRIEN: That is correct. 

Just for completeness, will you stipulate for 
purposes here that this is Mr. Donovan's brother? 
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MR, WILSON: I didn't bring this out. 

MR. O'BRIEN: I said I did. 

MR. WILSON: I will stipulate the two pictxires, 
yes, one shows a picture, it has initials "JB" a date on 
the reverse side and theother one does nothave any initial 
on the reverse side, but is a picture of Mr. Donovan's 
brother. 

BY MR. O'BRIEN: 

Q Did you testify, sir, you picked out both of these 
photographs and you gave them to the postal inspector? 

A When I looked at these pictures up at my apartment 
I picked out those pictures and said, "These look very much 
alike." "They look like the poeple that I seen at that date." 
Q I show you this photograph — 

THE COURT: We don't have a thing here as to which 

one. 

MR. O'BRIEN: On the backof it the name appears, 
John Maloney”. 

THE COURT: All right. 

Q I show you the picture of John Maloney. I ask you 
to study that photograph and ask if that individual re¬ 
sembles the man that you spoke with on that date or the day 
in question, 

A I don't think so. 

3 J 
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Q But these ti^o men do resemble the man that you 
spoke with? 

A Yes. 

MR. O'BRlENt I have no other questions onthis 
hearing. I feel — 

THE COURTt You hve anything further, MR. Wilson? 

MR. WILSON: I don't tHnk so, your Honor, no. 

THE COURT: I just will ask a question or two. 

You say that you saw the individual there at Engels 
Trucking Conqiany for three or four minutes, correct? 

THE WITNESS: Yes, sir. 

EXAMINATION BY THE COURT: 

Q Then you say you got lost or one of you got lost? 

A Yes, sir. 

Q He eventually came back? 

A Yes, sir. 

Q How long did you see him on that occasion? 

A We spoke about a couple of minutes when he was 

asking what happened to me and I said, "What happened to you? 

Q A couple of minutes then? 

A] Yes, sir. 

Q Then you went to the other place where you event¬ 
ually unloaded? 

A Yes, sir. 
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Q Old you see him there? 

A Z don't recall seeing hiir there. 

0 Ideal Decorating Company? 

A Yes, sir. 

Q You don't recall seeing him there? 

A No, sir. 

THE COURT* All right. 

EXAMINATION BY MR. WILSON: 

Q Did you see him, Mr. Donovan, there when you first 
arrived? 


A He was with me when I first arrived. 

Q After you started the unloading? 

A Yes. 

Q How long did you see him when you first arrived 
and started the uoloading process? 

A He was in the back somewhere emd that was the, 
about the last I have seen him. 

THE COURT: All right. 

/ 

MR, O'BRIEN: 1 feel that the array of photographs 
shown was unnecessarily suggestive. 

THE COURT: May I see them, please? 

MR. O'BRIEN: Yes. Included within those photographs 
were two photographs of Robert Donovan. ONe of those photo¬ 
graphs had a moustache and sideburns drawn in prior to the-- 

^ f 
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I take it that the moustache and sideburns were drawn in. 

I would think they %rere probably done by somebody connected 
with he government, because they were there when it was shown 
to the witness. 

The fact that you have two photographs, one with 
a moustache drawn on it of Robert Donovan I think maybe the 
array was unnecessarily suggestive. 

In addition to that, this witness did pick out two 
photographs, one of the defendant and one of another man ~ 
who — one of emother man. 

THE COURT: There is no indication of what other 
photograph he picked out. 

MR. WILSON: There is nothing on the photograph it¬ 
self, your Honor. 

THE COURT: Which one is it? 

MRV. WILSON: This one. 

THE COURT: We ought to indicate onthe other one 
with a designation on the back, B-1. 

MR. O'BRIEN: Fine, your Honor. 

(Defendant Donovan exhibit B-1 marked for identi¬ 
fication. ) 

MR. O'BRIEN: I move that the witness' testimony 
be excluded. 

THE COURT: What do you say, Mr. Wilson? 
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MR. WILSONI I think, your Honor, that the photo¬ 
graphs themselves are certainly not suggestive, but roost 
Important, they were shown to this witness in April and he 
is coming here and has seen the live body and Identified the 
body. 

Regardless of whether they might be considered 
suggestive, he has an Independant basis for his identifica¬ 
tion. 

But really going back to the suggestiveness of the 
photos, they are a mixed bag and the two that he picked out 
do resemble each other. The one way which a witness can 
accurately tell whether he picked out, is when he sees him in 

^l*®h and body, and that is what he has done in the court 
room. 

I deliberately* did not show him the photographs 
in preparation for this trial because I didn't want him 
to pick out the guy from the photos as the man he saw. He 
came in and picked out the defendant. 

MR, O'BRIEN: I think that the man who he did pick 
out in the photograph, if he was present in the courtroom, 
he would have had a great deal of trouble in identifying who 
he actually saw that particular night. 

MR. WILSON: That is the very point, the fact is he 
hasn't seen the photographs and is making this identification, 

C) J 
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is making it from his recollection of the man at that time 
and not from any photos that were shown him many months ago. 

MR. 0*BRlEMt Not many months ago as opposed to 
the time in question. The period of time, it occurred in 
1972 and he was shown these photographs in 1973. 

THE COURT: A total of 15 photographs here. I 
don’t think there are impermissively suggestive and he did 
see the man, identify th person now after meeting on three 
kjparate occasions for a total of somewhere perhaps as much 
as ten minUes and he hasn’t seen them since April and I will 
allow the identification. 

Keep these as exhibits. 

MR. O’BRIEN: One other point. I am going to ques¬ 
tion the witness before the jury basically the same as I have 
here. I don’t however, want to offer the photographs into 
evidence because they appear to me to be police photographs. 

I don’t want to get into that issues with the jury. 

THE COURT: Any objection to that? 

MR. WILSON: Not so long.'as it is agreed out of 
about 15 photographs, the witness selected the defendnt on 
trial, both ten months ago and eight months ago. 

MR. O'BRIEN: Whatever the dates were. 

MR. WILSON: Bo long as the record is clear for the 

oil 
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THE COURT: All right, ready to cross-examine? 
Bring the jury in. 

(Ju^ present.) 

CROSS-EXAMINATION BY MR. O'BRIENr 
Q Who whom areyou employed? 

A Atkinsc.i Freight Lines. 

Q When this individual that you described as a Mr 
Donovan came, where were you at that time? 

A I was sitting in my cab of the trailer. 

Q What c' 1 he say to you? 

A Would I be interested in taking it to the other 
place for him, the delivery. 


How do you know that he owned them? 


A I didn't know it. 

Q Do you mean a man you had never seen before came 
up to you and told you to pick up that freight, put it on 
your truck and come with me? 

A No, one of the men who worked for Engels told me 
first that there was a man there to take the freight away on 
his truck, that the truck was too small and light to carry 
that much freight and that amount of pices and he said I 


think he is going to ask you to deliver them some place else 
for him. ithlnk he was the first one that asked me. 

Q Who was this man at Engels? 
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A I don't know him. He worked for Engels. 

0 Do you know his name? 

A No, sir. 

Q Does he still work for Engels? 

A Z wouldn't know. That is the last time I was ever 
in Engels. 

Q It is your testimony, though, that you picked up 
merchandise and put it on your truck? 

A No, the truck was loaded, already had come over 
the road from Baltimore, Maryland and it got into Jersey 
City to be deliv^ered to Engels. The truck was already loaded. 
I was to unload it at Engels. 

Q You don't know whether or not Mr. Donovem owned thi£ 
material at that time? 

A No, sir. 

0 You never asked him for any identification? 

A Mo. 

Q Is that your normal procedure? 

A No. 

Q You would normally ask for identification? 

A No, I would normally just deliver the freight where 
I had been told to deliver it, where it was consigned to. 

Q How long a period of time did you speak with Mr. 
Donovan at that time? 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 
17 
16 

19 

20 
21 
22 

23 

24 

25 



A Three or four minutes. 

Q Tell us everything said during that period of time? 

A As I my, first off, one of the men who worked at 

Engels asked me -- rather told me that the man who was to 
receive this freight in the end was there to get it, but he 
coldn't take it because the truck he had was too snail and 
light — 

Q This is a conversation that you had with Mr. Dono- 

vaui? 

A No. 

Q Just limit yourself to the conversation youwere 
having with MR. Donovan. 

A When I was finished with this other man, then this 
other man C 2 une over to me — 

Q Who was this other man? 

A This man tiiere. And he said to me would I be 
interested in taking it to some other place and he would take 
care of me, give me $20. 

Q YOU agreed? 

A Right. 

Q Would you say that took approximately thirty 

seconds? 

A No, I think it was moreabout three or four minutes. 

I asked when I got there am I going to be unloaded right 
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away, I can't be delayed. I will be on the route. 

He aald, ”Ne will get you unloaded as quick as 

possible." 

Q What day of the year or what was the date on which 
this occurred? 

A The date on that — 

Q March 3rd. 

A -bill of lading. 

Q Would that be March 3rd, 1972, the date that ap¬ 
pears here at the bottom? 

A Yes, sir. 

Q What was this merchemdise? 

A Glass bottles. 

Q Were they filled or empty? 

A Qnpty. 

Q Was there any label on those bottles? 

A No, sir. 

Q Just clear bottles? 

A Just clear bottles, and clear cartons, no names, 
no nothing. 

0 When you got'±o the place were you were to unload 
the truck, you followed *r. Donovan there? 

A That is right. 

0 You observed his automobile Ithink you said? 

J'l 

counr mwoeriiit, u.i. countmousk 
uev MW***. Tomi. «.v. eo t-wm 


SOUTNKMI 








ar 


Bausch - cross 


81 


A No, his U-Haul-It truck. 

Q You observed his U-Haul^It truck but you didn't 
have an opportunity to observe him, didyou, personally? 

A No, I just followed the truck. 

Q You saw the back ofhls head? 

A I seen the back of the truck. 

Q You couldn't even see his head then? 

A No, sir, Iseen the truck. | 

I 

Q Then when you eurrived at this place where you were 
to deliver this merchandise, did you again speak with Mr. 
Donovan? 

A When I lost him, I was parked at the side of the 
street and didn't know which way he went. Then he came back 
and found me and asked me where did I go. I asked him where 
did he go. 

Q How long did that conversation take? 

A I would say a couple of minutes. j 

I 

Q Anthing else said? 

A He just said, "Follow me, it is only just down the 
street a bit." 

t 

Q What time of day was this — was this day time or 
night time? 

A This is about 8:30, 8:45 in the morning. 

Q How long was Hr. — a.m.? 

SOUTHCWtOTmiCT COtMT MHOMTrtHt U.S. COUNTMOUIC 
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A Yes, a.m. 

0 How was MR. Donovan dressed? 

A Dark suit. 

Q Be was driving the truck? 

A Yes, sir. 

Q Did he have a hat on? 

A Yes. 

Q What kind of hat? 

A Fedora. 

Q Could you tell whether or not Mr. Donovan had hair? 

A Mo. 

Q Could you describe Mr. Donovan? 

1 

A I would say he was tall, about 5-10. I 

Q Five ten? Heavy? 

A Medium build, I think I said that. 

Q Did he have any moustache? 

AT No. 

Q Mo moustache? How about sidburns, long sideburns? 

A Mo. 

MR. O'BRIEM: May I ask Mr. Donovan to stand? j 

THE COURTj If you wish. " ' 

(Defendant Donovan stands.) 

I 

THE COURT: Are we going to have a demonstration? i 

MR. O'BRIENS Jxast M. demonstration. 

dG ' 
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THE COURT: Next qu6stion. 

Q Are you certain that the person you spoke to did 
not have sideburns and a moustache? 

A Yes, sir. 

(Defendant Donovan sits.) 

Q Thereafter you were interviewed by postal inspec¬ 
tors, were you not? 

A Yes, sir. 

Q That occurred in November of 1972? 

A Yes, sir. 

Q Then you were again interviewed by postal inspec¬ 

tors in January of 1973? 

A Yes, sir. 

Q In January of 1973 certain photographs were shown 
to you, were they not? 

A Yes. 

Q A group of fifteen photographs shown to you? 

A Yes, sir. 

Q In those fifteen photographs there appeared two 

pictures of Mr. Donovan, is that not so? 

A No, I don't think it was two pictures of Mr. 


Donovan. 


I show you a group of photographs — 

MR. O'BRIEN: May I have a moment with counsel? 
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(Counsel confer.) 

MR. O'BRIEN: May I have a side bar? 

THE COURT: I don't thin)c It is necessary. We have 
hadnore them our usual amount. I don't think It Is necessary. 

Q When you were shown those photographs, you picked 
out two of the photographs, did you not? 

A Yes, sir. 

Q Those photographs were not both of Mr. Donovan, 

were they? 

A No, sir. 

Q Different Individuals? 

A Yes, sir. 

Q Then prior to orafter January 1973, youwere again 
shown those photographs, were you not? 

A Yes, sir. 

Q The same photographs? 

A Yes, sir. 

0 At that time what was said by the postal inspectors 

at that time? 

A They wanted me to look them over again to be sure 
what Iwas saying. 

Q At that time, that was in preparation for trial, is 
that not so? 

A I suppose so. 

JO 
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Q When did that occur? 

A I think it was in April. 

Q Of this year, 1973? 

A Yes, sir. 

MR. O'BRIEN: I have no further question of this 

witness. 

MR. SHARGEL: I have no question of this witness, 
your Honor. 

MR. WILSON: I think we ought to approach the side 

bar. 

THE COURT: All right. 

(At the side bar.) 

MR. WILSON: Mr. O'brien has elicited that this 
witness picked out two pictures. He now leaves that very 
open-ended. I didn't anticipate he was going to leave it 
open and we indicated earlier that we will not offer the 
pictures in evidence. That now having been done, I find 
I must ask the witness to pick out the pictures he picked 
out and have them marked and let the jury decide. 

MR. O'BRIEN: My objection is that I would not 
have . gone into it if he had not brought it up and I had 
* Wilson's assurance that he would not offer the pictures. 

I haven't offered them. 

THE COURT: When you croi6 the lines and open it 

uD 1 
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2 

up, doesn't the rest go in? 

3 

MR. O'BRIENt I would agree with Mr. Wilson what 

4 

we talked about, that X will stipulate that the pictures that 

6 

he rtked out were of Robert Donovan and his brother Joseph. 

6 

THE COURT 1 Is that satisfactory? 

B 12 7 

MR, irXLSOHt And that the pictures are very similar 

8 

in appearance. 

9 

THE COURT} Don't go into that. 

10 

MR, WILSON} One can have a brother and the two can 

11 

look worlds apart. They look similar. 

12 

MR, O'BRIEN} I object to the two pictures going 

13 

in. They do look like police photographs, and that raises 

14 

a whole legal issue on this trial. 

15 

MR, WILSON} There is no indication that they are 

16 

police photographs. 

17 

THE COURT} These are not mug shots. 

18 

r 

MR. SHARGEL} There is a case in the Court of 

19 

Appeals, and I don't have it at hand, in which they speak 

20 

about the fact that photographs which have a front shot and 

21 

a side shot — 

22 

MR. WILSON} I am prepared to put into evidence half 

23 

of each of those so there wont be a front and a side sho€t 

24 

MR. SHARGEL} If you cut one and just have the front 

2S 

view — 

- 

100 
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2 

MR. O'BRZENt No, that still looks like a mug 


3 

shot. How else would they have gotten it? 


4 

the COURTi But you opened the door. You shouldn’t 


5 

have done that, that is the reason for it. Tjat is the 


6 

trouble, th 9 «re left with the impression that he identified 


7 

two different pople on photographs, one is his brother. I 


8 

don’t know whether they are similar or not. I am not making 


9 

you do that, but if you can leave it with a proper stipulatbn. 


10 

and phraseology, you may have a minute or two to do it and 


11 

see if you can do it. 


12 

MR. O’BRIEN* If we could eleminate the "very". 


13 

the COURT: Similar in appearance. 


14 

MR. 0*BRIEN* That is the truth, too. 


15 

the courts Is that satisfactory? 


16 

MR. WILSON* All righ^,your Honor. 


17 

(In open court.) 


18 

MR. WILSON. Ladi.. and gentlement, it haa been 


19 

•tipulated between counael that in lieu of .hewing you the 


m 

Photograph, that Mr. Bau.ch .elected, he ..looted th. photo- 


21 P 
II 

praph Of Robert Donovan and he ..looted a photograph of Robert 


■ 

Donovan', brother, Jo.oph Donovan, and both photograph, .how 


B 

a very similar appearance. 


24 

the court* a similar appearance. 


25 

MR. O’BRIEN, The "very- is all right. 


■ 

lOl 
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THE COURTS All right. Without going into ±, 
there is a reason why the photographs cannot be shown to you 
at this stage of the game, and in lieu of that, %re have 
stipulated. Is that it? 

MR. O'BRIENS Yes. 

NR. WILSONs I have one question. 

REDIRECT EXAMINATION BY MR. WILSONS 

Q Mr. Bausch, government exhibit 19 in evidence con¬ 
tains the dates March 1st and March 3rd. Do you know exactly 
when you delivered these goods? Could it have been on some 
date other than March 3rd? Can you besure from this docu¬ 
ment exactly what date y « made the delivery? 

A March 3rd. It would have to beMarch 3, March 3 
is on there. 

Q March 1st is also on the docsiment. 

A That is the date it was shipped up. 

0 At Carolina? 

A In Baltimore. 

MR. WILSONS Shank you? 

THE COURTS Anything further? 

MR. O'BRIENS ..Wo, your Honor. 

THE COURTS All right, next witness. 

(Witness esensed.) 

MR. WILSONS The government calls James Chavis. 

lu.:: 
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JAMES .CHAVIS, called as a witness on behalf 

government, being first duly sworn, was examined 
and testified as followst 
DIRECT EXAMINATION BY MR. WILSON| 

Q Mr, Chavis, who do you work for? 

^ I work for Ideal Decorating. 

Q Where Is that located? 

A At 990- Foster Avenue, Brooklyn. 

- Q How long have you worked for Ideal? 

A Seven and a half years._ 

0 What Is your job with them? 


I work — my job is accommodation foreman and 


mechanic. 


Q Who o%ms Ideal Decorating Company? 

A I deal is owned by Mr. Sidney Bookbinder. 

0 Will you tell the jury just what Ideal does? 

A Well, Ideal is in the business of silk screening 

commercial labels of cosmetic items — various fields of 
printing. 

Q What is this silk screen? 

A Well, silk screen is no more than a frame and a 

pUn piece of silk used for the purpose of printing on plastic 
bottles, jars. 

WILSONI May this be marked as Government ex- 
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hiblt 20? 

(Govamaent exhibit No* 20 marked as an exhibit 

for identification.) 

Q Mr. Chavia# is this a silk screen? 

A Yes# it is. 

0 Directing your attention to March of1972# did 
you have occasion at that t:ime to silk screen jars with the 
label of Ultra Sheen Hair Conditioner and Dressing? 

A Yes# Z have. 

Q Approximately how long did that job take? 

A This job took approximately five days. 

Q Approximately how many jars did y ou silk screen 
per day? 

A Well# a jar of this sire — 

Q What size was it? 

A This is an eight ounce and a jar of this size we 
could set^up to do foughly five thousand a day. 

Q Will you take and put government exhibit 20 for 

« 

identification in front of you. I ask you to identify exactly 
what that is? 

A This is a silk screen. 

Q Zs it the silk screen used at your company as far 
as you can tell? 

A Well# this is# Z would say# is one of ours. 

lOi 
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Q Let me show -you what has been marked as govern¬ 
ment exhibit 21 for identification. 

(Government exhibit No. 21 marked as an exhibit 
for identification.) 

Q Could you toll us what government exhibit HO, 21 
for idenrification is? 

A This is a positive. 

Q Called a positive? 

A Called a positive. 

Q Just what do you do with a positive in your 

business? 

A Well, a positive is used — this is what we use to 
make the silk sere®, the process prior to making a screen. 

The screen is produced from this. 

Q The process la started with a positive, and you 
use the positive to make the silk screen, is thatright? 

A That is correct, 

Q This silk screen is used to put the pAint on the 

jars? 

A That is correct. • 


0 Now, Mr, Chavl., prior to taking the atand today 
you hav. e*a»in«l th. Jar. that ar. conWnad in the ease, that 
hav. b..n narked gowernnent axhibit. 6, 9 and 10, for idanttfi- 












•r Chavis - direct 92 

A That is correct. 

Q As well as the jars that are narked 5, 6 and 7 
for identification? 

A That is right. 

0 You have compared the positive tJxat you have there 
with the jars, is that right? 

A That is right. 

Q Is thatpositive, is that a silk screen used to 
produce those jars? 

MR. SRARGEL} Mr. Wilson is testifying. I object. 

THE COURT! Yes, rephrase it, 

A Yes. 

THE COURT: You are leading the witness. 

Q What is the process called by which those jars 
have been labeled? 

A Well, that is the actual silk screening process. 

Q ^®rs those jars heated in any way? 

^ No, they were not, 

0 What do you call it when you don't heat the jars 
to put the paint on? 

^ alternative is the cold process, 

0 Cold process? 

^ ^B**t is the cold process. 

“HR. WILSON: May this be marked as government 

lub 
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exhibit 22 for identification. 

(Government exhibit No. 22 marked as an exhibit 

for identification.) 

Q Mr. Chavis, I show you government exhibit 22 for 
identification. Can you identify it? 

A Yes. This is an invoice used by our company, one 
of our invoices. 

Q Is that Invoice made in the regular course of 
the business of Ideal Decorating Company? 

A Yes. 

0 Is it the regular course of business of Ideal 
Decorating Company to make that invoice at or about the 
time reflected on it? 

A I would say so, yes. 

MR. WILSON. The goverranent offer, it in evidence. 

MR. O'BRIEN: I would like to see it. 

MR. SHARGELi Is Mr. Wilson offering 22 or 21? 

And 20 also? 

THE COURT: 22 is Offered now. 

MR. SHARGELi Well, your Honor, note my objection 
on the grounds previously stated. 

THE COURT. Yee. Key I ... the exhibit, please? 
•Any objection? 

MR. O'BRIEN. Ye., I object to it. 

lu, 
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THB COURTt Step up# gentlenan, 

(At the side bar.) 

THB COURT I tJhat is 14 Metropolitan Avenue? 

NR. WZLHONs The government will prove that 14 
Metropolitan Avenue doesn't exist and that there is no such 
Simmer Associates there. 

The government has already proven# your Honor# 
that a load of jars were brought to Ideal DecoratingCompany 
on March 3. Here is an invoice in March and it is another 
circumstance that the jars %fere labeled by Zimmer Associates. 

The government will argue 14 Metropolitan Avenue 
suggests whatever it suggests. 

THE COURTt Let :us withhold that. I won't pass 
on it and you don't need any witness for anything further. 

MR. WILSONS But may I question as to what the 
Court's problem is? 

THE COURTt It niay be there is a Zimmer Associates 
at 14 Metropolitan Avenue# Brooklyn# New York. 

This is Ultra Shine. 

MR. WILSONS May I read it to the jury? 

THE COURTt NOt at this time. All right# re-offer 
it. 

MR. O'BRIENS I would like to cross-exeunine on 
other Invoices with this witness. I would like to get the 

luo 
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invoices prior to and subsequent. 



THE COURT: You go ahead and do what you want. I 

an not 

telling you how to try your case. 



MR. O'BRIEN: Yes, air. 



(In open court.) 



MR. WILSON: I have no further questions. 

THE COURT: Cross-examination. 


CROSS-EXAMINATION BY MR. O'BRIEN: 


Q 

Mr, Chavis, what la your function at Ideal 

Decora- 

ting? 



A 

Well, I am the mechanic and the foreman. 


Q 

Who owns thatbusiness? 


A 

Ideal is owned by Sidney Bookbinder. 


Q 

Is he still alive? 


A 

Yes, sir, he is. 

1 

Q 

Where is you business located? 


A 

9909 Foster Avenue. 


Q 

.In Brooklyn? 


A 

In Brooklyn, 


0 Are you th. boolcke.p,r or record keeper ot 

Decorating? 

Ideal 

A 

No, sir, I an not. 


0 

keeper? 

Ooee Ideel Decorating have a bookkeeper or record 

A 

1 , 1 . 

No. 
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2 

I Q tastlflsd that governaant exhibit 22 for 

S 

identification is a record kept by ideal Decorating in the 

4 

ordinary course of Ideal's business? 

5 

A That is correct. 

6 

Q Rave you ever seen those records? 

7 

A What records are you talking about? 

8 

Q You said that exhibit 22 was one of the records 

9 

that Ideal Decorating kept in the ordinary course of Its 


business? 

11 

A Yes. Thatis what I meant, that is the procedure. 

12 

Q Right. They kept invoices, is that true? 

13 

A They do. 

14 

Q This is an invoice dated March 10, 1972? 

15 

A that la right. 

16 

Q There is an invoice number on it, la there not? 

17 

A Yes, sir. 

18 

0 Th.y W,uld .1.0 keep th. Invoice, number. - i. 

19 

there an invoice nustber? 


A X would imagine there is. 

21 

Q Read the number to us. 

22 

A 03951. 

23 

0 80 , therefore, W.el Decor.tln, h.. m it, poe.ee.li 

24 

•t this time 03952, has it not? 

25 

** ^ Yt should have. 


1 1 u 
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Qlt wouid have the prior invoice to that^ for example, 
039507 

A That is right. 

0 Would you get those records and also bring those 
records in with you tomorrow? 

MR. WILSONt There is a procedure by which Mr. 
O'Brien can get that. 

THE COURT! I 2 UD aware of that. 

A The question is could I bring this record in 
tomorrow? I could try, but I can't say. That is not exactly 
my function. 

THE COURT! You are a mechanic? 

THE WITNESS! I am a mechanic. The administra¬ 
tive branch is another part of this business. 

Q Who is in the administration branch or part of 

this? 

A This would have to come by Mr. Bookbinder. 

Q Did Mr. Bookbinder ~ he did not bring this piece 
of paper to you, did he? 

A No, he didn't, not that I know if. 

Q You are here to testify today regarding that piece 

of paper? 

A Yes. 

MR. WILSON! He is to testify to what he testifies 

Hi 
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to. 

0 Will you bring thosa papers that I raquasted? 

THB OOURTi Ha indicated that it is not his duty# 
that branch of the business. He is a mechanic# and described 
the screening process that /you go through# isn't that right? 

THE WITNESSI That is correct. 

MR. O'BRIENt I have no other questions. 

BY MR. SHARGELi 

0 Do you know Dennis D'Amato# sitting right here? 

A tio# I don't. 

MR. SHARGELt Thank you# sir. 

BY MR. O'BRIENt 

Q Do you know Mr. Robert Donovan? 

A No# sir# I don't. 

Q You also indicated that this silk screen# which 
is ogvemment exhibit 20 for identification# could be the 
silk screen owned by Ideal Decorating? 

A Yea. 

0 Is that right? Do you know? Do you know for a 

fact that it is or is not? 

A 1 am most certain that it is. 

Q Do you know? 

A Because I made it. 

0 Did you make this particular silk screen? 

112 
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Ara you sure of that? 


Tea. 


0 Do you know ,t who.. r.qu..t you mad. that ,11k 
screen? 

Hall, I will try to annnr your question In this 

-ey. Me have a proc«lur. whar.ln whenever we get a Job, 

the job cones in from the office a ti - ^ 

orrice, a bill and an order come 


into me. 


witness? 


All right. 


Did Mrv Bookbinder - 1 , he your bo„? 

Tes, sir. 

Did he ask you to make this silk screen? 

In a sense when he hired me, yes. 

MR. O'BRIEN, I have no further question. 

MR. WILSON, No questions. 

the court. Anything further, gentlemen? 

Thank you very much; 

(Witness excused.) 
the court. Next witness. 

H*. «LSOn. May I „n.ck to ... U I hav. another 


the court. You mean 


(Pause.) 


you may be out of witnesses? 


•OUTMtWW ^SS*^****' 
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M.R WILSONI Might' 1 have about three minutes and 
Z think Z can bring on another witness. 

THE COORTi Z will give you five minutes. We will 
take a short recess. 

(Recess.) 

MR. WZLSONi The government calls Henry DAvls. 
HENRY M. DAVZ8# called as a witness on behalf 

of the government, being first duly sworn, was examined' 
And testified as' followst 
DIRECT EXAMINATION BY MR. WILSONt 

0 Mr. davit, idiere are you from? 

A Z am living in the Washington, D, C. area. 

0 Who do you work for? 

A The Fodd and Drug Administration. 

Q How long have you been with the Pood and Drug 

Adsdnistration? ' 

A Since early in 1S60. 

0 What is your, present position? 

A i am an analytic chemist and also in the office 
of acting chief, prodaet eonpostion branch. 

Q Will yoa^^mll.the jury where you went to school? 

A Z recelMsd;.^' Raoblor of Science degree from North 

Carolina College sad « Master of Science from Howard Unlver- 
sity. 
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2 

3 

4 

5 

6 

7 

8 
9 
10 
11 
12 

13 

14 

15 

16 

14 17 
16 

19 

20 
21 
22 

23 

24 

25 


MR. SHARGELt Wa will Stipulate the qualifications. 

MR. WILSONt The j ury is entitled to hoar what 

he did. 

0 In what field have you becone involved at the 
Food and DRug Administration? 

A My entire %#ork has been in the area of analytical 
research on the coBq>osition of cosmetic products. 

Q What is the nature of your work? 

A To identify ingredients used in cosmetic products 

and to identify ingredients that maybe harmful, that maybe 
included in the formulation of cosmetic products. 

Q At the request of the postal Inspection Service 
did you conduct a chemical analysis of jars bearing the label 
Ultra Sheen? 

A tes, I did. 

Q I place in front of you five jars, marked govern¬ 

ment exhibits 3, 4 5, 6 and 7. Are those jars which you 
analysed? 

A Th ey are. 

Q Could you tell the jury what the overall result 
of your analysis was as to the contents of those jars? 

MR. SHARGEL* 1 think we could stipulate what ones 
were Ultra Sheen and what ones werh'tJ • I don't think we 
ought to waste the time. 

11 -^ 
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THE COURTS Can you agree on what you are going 
to stipulate? 

MR, SHARGELt Absolutely, May ife have just one 

minute? 


THE COURT! Certainly, 

(Counsel confer,) 

MR. SHARGELt We can stipulate, your Honor. 

THE COURT! Mr, Wilson, you present the stipula¬ 
tion and see whether it is agreed. 

MR, WILSON! Ladies and gentlemen of the jury, 
to avoid a detailed chemical analysis of these products, the 
stipulation is that government exhibits 3 and 4 contain a 
substance in each of 3 and 4 which is similar to each other. 

Government exhibits 5, 6 and 7 contain something 
in them that is similar to each other and what is in 3 and4 
is -ot in 5, 6 and 7t 

Is that basically right? 

MR, O'BRIEN! Yes, absolutely, 

MR. SHARGEL! Yes. 

MR. WILSON! The goverwnent has no further examina¬ 
tion. 


THE COURT! Any cross-examination or any questions? 
All right, Mr. Davis, thank you very mcch. 

(Witness excused.) 
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I MR. WILSONI We don't have any witnesses available 

I right now, your Honor. 

COURTt All right, will yoagentlemen approach 
the bench a moment? 

(At the side bar.) 

the court* How much long er do you expect to be? 
MR. WILSON* A half a day. 

M*. 0-BRIEN, H. 11 . I to ,ut,poe„<i 

th. Invoices. I win j,,., , subpoena at this tisie to be 
served by the marshals right now. 

the court, onless you can avoid it by having MR. 
Wlson call up and ash in .fi«:t to bring then over. 

MR. HILSOM. The only thing I an prepared to do 

is nake available to the defendant Mr. Sidney Bookbinder who 

•». to bring the records with hin and calling Mr. Bookbinder 

.. their Witness and the defendants obviously don't want to 

Oo that, and yet that is the way to develop what they want 

to develop, which is to establish that Mr. Bookbinder is a 
crook. 

"R. O'BRIBJ. I don't know why the governnent has 
not called Mrs Bookbl**der. 

the COURT. That is sonethin, else. 1 will tell 
the jury that we nay finish tonorrow. 

MR. O'BRIEM. May I finish one point? 
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THE COURTI Let me excuse the jurors until ten 

tomorrow. 

(Zn open court.) 

THE COURTI Members of the jury, we are going to 
adjourn for the evening. X was trying to ascertain about 
the balance of our time table and what it would be and I 
haven't advanced and I have no more information than I had 
before. It is difficult and I am not critical of anybody, 
but it is difficult to say. 

I don't know whether it will go to you tomorrow 
or not. If it doesn't get to you for decision tomorrow, 
it will sometime obviously on Thursday. You will get it 
sometime early Thursday. That is what you would like to know, 

subject of course to anything that can develop, and we will 
proceed. 

Tomorrow morning I have a shortmatter on at 9:30 
and it is not likely that we can start before ten o'clock. 

■o would you be good enough to come at a quarter to ten and 
giv* us a little lee way there and remember what I said to 
you before. if you got tied up by a circumstance which is 
not in your control, the trains don't come in or the subway 
is not running or some other reason other than your own late¬ 
ness or over-sleeping I won't be upset, nor will the other 

people who depend on you be upset, but try and make it by a 

» i 
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quarter of ten. 

This is the first long recess ve are going to have 
since W9 cosnenced this case. For seme of you this is a novel 
experience, being on a jury, and y ou are going to go h <me 
tonight and those in your household are likely to ask you 
what ;you did today and ehat it is all about and you are per- 
hhps anxious to talk about it too. 

Re«>ember mr admonition not to discuss this case 
with anybody and don't let anybody disauss it with you. 

There is a very simple reason why you canjt discuss it with 
Anybody else. You yourselves have seen thewitnesses on the 
stand, you have heard the testimony and anybody in your house¬ 
hold, they might talk about it and say something about this 
and they haven't seen the people whom you have seen and haven' : 
heard the witnesses that you have heard, it is your decision 
to make, it won't be long before it will be suhsiitted to you 
and between now and then don't discus, it with anybody and 

have a pleasant evening and we will see you in the morning 
about a quarter to ten. 

I 

(Jury left the courtroom) 

the cx)URTi We had a little discussion at the 
side bar that we hadn't completed. 

MR. O'BRiBNi If necessary I will subpoena Mr. 

Ch.vl. to brln, l„ tho.. record, of ld..l D.cor.tl„,. 

lib 
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I do»*t know why the government seems to be pushing me to 
call Mr. Bookbinder, they have enough reasons for me not to 
want to call Mr. bookbinder. 

THE COURTt Nell, since the government has intro¬ 
duced, at least before the cour^ for consideration, it hasn't 
^one into evidence yet, and. — 

MR. O'BRIEN} If it hasn't gone into evidence, 
there is no reason to call anybody. I have some reservation 
about its admissibility on technical grounds. 

MR. WILSON} Which technical grounds? 

THE COURT} The Zimmer Associates, 14 Metropolitan 
Avenue, Brooklyn, New York, and that is Ultra Shine, although 
there is a great deal of similarity between the two. 

What can you do? 

MR. WILSON} Connect the name Zimmer Associates 
that connects the number of cartons, 475 cartons listed on 
the invoice, 5 cartons broken. We have in evidence govern¬ 
ment exhibit 19 which shows that 480 pieces were delivered 
to Ideal and that delivery was from Zimmer Associates and the 
same Zimmer, the same shipment. 

We have the same number of pieces that are involved 
in the overall scheme, we have the same date. 

The government will introduce in evidence and show 

that 14 Metropolitan Avenue doesn't exist, or if it exists, 

L.-O 
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It is a building that is not occupied by anything like 
Sinmer Associates. Zt is just another piece that is admiss- 
I ible and which is a question for the jury, but not for keep¬ 
ing it out altogether. 

THE COORTi Zimmer Associates might be in another 
county and they only have to file a d/b/a certificate in the 
county in %fhlch they are doing business and Brooklyn is a 
very big borough and it might have been a Zimmer Associates 
in Brooklyn. 

MR. MILSOMt That is no concern of the court, that 
has to do with the freight of the evidence, but not as to its 

b..lc .diU..ibiUty. There is enough In the record now Unh- 

/ 

I ing up tJixs invoice with the other facts which would make it 
admissible and it is a question forthe jury to decide. 

MR. 0*BRIENt Also, I would like to point out that 
Mr. Chavis was not the proper person to — 

THE COURTS Mo objection was made on that ground. 

MB. MILSOMt He may not be the guy %d»o makes them, 
but he also testified that there are administration people 
that make them. 

MB. O'BRIENS And since it has not been introduced 
in evidence, I make that objection atthis time. 

MR. MILSOMt That was a document made in the 
regular course of business and l did ask the questions and 

I 
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«d»l8«lble and the right questions were asked and 
the right answers were given and the witnes^ testified that 
he is basically familiar with the irocedures folhwedf he is 
the foreman, he has been there seven and a half years. 

THE COURTS All right. Without them having to 
subpoena Mr, Bookbinder and get the invoices preceding and 
subsequent to this one, can you do anything? 

MR. WILSONS I can find out if there is such an 
item. Mr. O’Brien's point in all this is to show that Mr. 
Chavis went back to his office and couldn’t find one, and 
that isnot the right way to do it. 

The real point that he is making is that this is 
a phony,, this is the man who made this who should be called 
as a witness and that man is Mr. Bookbinder. 

MR. O’BRIENS I am not going to be sandbagged 
into calling Mr. bookbinder. 

MR. WILSONS It is a question of the truth. 

THE COURTS Do you have the preceding and subse¬ 
quent invoice? 

MR. WILSONS I have no idea. The government ~ j 

the COURTS Can’t you find that out first? 

MR. O’BRIENS It is m y contention in this trial 
that this invoice w, prepared and i, . phony and that it 
waa prepared, 1 n»an thia very aerioualy — 1 don't queation 


t • 
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the other docnimenta and nake this kind of accusation unless 


3 

X have soiae reason for it. I do have a reason to believe 


4 

that this invoice was prepared not on or about March 10, 1972 


6 

but rather somewhere around January of 1973, when the Postal 


6 

Inspectors came in to Mr, bookbinder and I think Mr. Book¬ 


7 

binder, to get himself off the hook, made up an invoice. 


8 

Therefore, if i could find out that the invoice 


9 

number 03951 is dated after December 1972, Ithink that would 


10 

be proof that the invoice was not prepared on March 10. 


11 

the COURTi I am not going to tell you how to try 


12 

your case. 


13 

MR. O'BRIENi I would ask Mr. Mllson just to save 


14 

« th. troubl. Of going - tir.t to ask Mr. Chavi. to return 


15 

tenorrov with the Invoices for March of 1972 . 


16 

MR. WILSON, What 1. Mr. Chavis can't find then? 


17 

MR. O'BRIEN, Th.n 1 shall argue to the Jury why 


18 

have they kept this in the regular course of business and all 


19 1 

other invoices have been lost or destroyed. That is because 


20 

It wss turned over. w. now have to start getting into a 


21 

collateral issue as to wheth.r this was prepare! by Mr. 


22 

Bookbinder. 


23 

THE COURT, All right, Ian not going to issue any 


24 

25 

orders, i will sign any subpoenas you issue, i an Just tryin. 
to avoid delays 



123 



•OWTMINN OItTNICT COUNT NCNORTINt. U.*. COUHTHOUtC 
rOLCY tOUNNC, N«« VONK, N.Y. CO T-4M0 
















I *«. O'BRIENI The. second point that I would like 
to raise with the court is the issue of the moustache on 
Robert Donovan. The one witness that immediately comes to 
mind that can come here and testify that at that time Mr. 

Donovan did not have a moustache -- i mean did have a moustach 
1 knew MTe Oooovan at that time. 

THE COURT: You know the problems of attorneys 
having knowledge appearing on the stand. 

MR. O'BRIEN. That is why I bring it up and didn't 
call myself. 

MR. WILSON. What Mr. O'Brien is suggesting is 
that he be allowed to take the stand in this cate and the 
gove^ment violently objects and obsiously, there are other 
people that knew Mr. Donovan at that time and certainly one 

of them can be produced to testify as to whether he had a 
moustache or not. 

MR. O'BRIEN: It could be Mr. Donovan's brother. 

1 MR. WILSON. There is on. further matter that I must 
bring up at this time. The reverse side of government exhibit 
on. in evidence, the govmrmment's position is that whole docu¬ 
ment is in evidence for whmt it is worth and I am entitled to 
use the data on the reverse eld. for some further proof, if 
the court Will fule otherwise. I would have to start making 
errangements to bring „ rwo other witnesses that it w.,s 

t ‘i; 
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prepared in .the nomal course* of their business, and that is 
vas their business to make those entries at or about the tine 
that they are in there. That is the only thing that hasn't 
cone in to amke them admissible as far as I can see. 

MR. 0*BRZBNt The witness testified, he said 
normally those entries are made on the front. 

THE COORTi He also said there is a place for it 
on the front, that came out. 

MR. WILSONi The Witness did testify in the normal 
course of his business he makes entries on this card as to 
the address and telephone number of the person who has the 
service. Now, thatis what he said, the regular course of 
business, that entry is made. 

THE COURTS This is a business record kept in 
the regular course of business and they put those entries on 
there at or about the time that the information is available 
and it is admissible. I wasn't looking for that at that time. 
It came in because I dont think any of us were aware what 
was on the back. 

I MR. WILSONS The government was aware. 

THE COURTS You should have brought it out. 

MR. WILSONS It la no secret, that was my very 


next question. 


COURTS You may get the record of that particu- 


1 , 

-A. O 
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lar part that covers it. 

I an not certain of it. I wasn't focusing on 
that at the tine. My clerk says it did cone in, but that is 
the best record of that. 

ME. WILSONS The only problem I have is thiss 
If the court would rule that this did not yet come in, I 
would have to call some other witnesses as to this piece of 
proof, as this is of some importance to he case and I thought 
it had been proven. 

THE COURTS I will have to get back to you and 
see if it is there. 

(Adjourned to December 19, 1973, at ten a.m.) 
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Unitmd States of America 
va. 

Robert Donovan, a/k/a Oeorcje 
Zimmer and Oennia D'Amato, 

Oefendanta• 


73 Cr, 1093 


December 19, 1973 
(Trial reaumed. 10:15 a.m.) 

Both defendanta and all counael*} 

THE COURT: I received requeata to charge from 
the government and from Mr. O'Brien, and I will rule on 
them before you aum up. 

You have indicated that you are going to 
require teatimony all morning. It ia entirely poaaible, 
gentlemen, that you will aum up after lunch, right^^ter 
lunch, and I may aend thia caae to the jury, if it ia 
not too late in the afternoon, and I won't reatrict you 
on your aummationa but I don't know of any reaaon why 
they ahould be of great length. 

1 h®ve a problem, Mr. Wilaon, and I wiah you 
would enlighten me on it, aa to Count 1. 

MR. WILSON: With reapect to what part of it? 

THE COURT: Well, Count 1, I don't know. I 

want to aee the law on it. Count 1 aaya there waa a phone 
call to a witneaa. 

MR. WILSON: Count 1 ia the letter. 

MUTNINN OISTNICT court RCRORTIRt, UCOURTHOUM 
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THE COURT: It is a letter from Hussey to Mr. 
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Zinmer. 

MR, WILSON: That is correct^ your Honor. 

THE COURT: It was following a phone call of 
the day before, 

MR. WILSON: That is correctr your Honor. 

THE COURT: And I think that the testinony of 
the witness was that the letter was not solicited nor 
was there any indication that the letter ought to be sent. 
Have you got a specific case on this point? 

MR. WILSON: Your Honor, I can provide a specific 
case that says that if the use of the mails could be 
foreseen, although the peurticular use was not intended, 
is sufficient to support a mall— 

THE COURT: I'm aware of that general language. 

In this case the witness did say that, well, the letter 
was not asked for, but all right. Furnish me with any 

case that you have and do it before lunch, all right? Or 
at lunch time. 

MR. WILSON: Yes, sir. 

THE COURT: You may be perfectly right, Mr. 

Wilson, but right now I have some hesitancy on that counc. 

MR. WILSON: Well, your Honor, I would simply 
say that when businessmen are dealing that way and the 

i t 
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content of the letter Iteell ukee It clear that thle la 
a nomal kind of conflmlng letter, ’SanpUa are coailnp 
teoa. Baltlauwe, !•« telllnp yoa they are coming under 
aeparate cover; Thia la to confirm what we talked about,” 
If a juat the thing a aalaaaan would do, and Ifa under 
the general rubric that although a particular letter i. 
not intended if it could be reaaonably foreaeen that the 
uaa of the aaila would occur, that la aufficient to 
auataln the Juriadictlon on that count. 

the COURT: Hell, I can aea acme of theae caaes, 
•nd I have had them, where they put advertiaenenta in 
the newapapera, and lettera, naturally, follow there¬ 
after aa a natter of couree, but if i have a converaation 
with aomebody and Juat aay, -My nane ia tinner and ny 
-idreaa ia ao and ao,” and the fellow aaka, in answer to 
It, aa they do aometlnea, -Do you have Jara, and atufl 
like that?” and then, on hia own initiative, the recipient 
of that call Juat writea a lett«:, i wondering whether 
or not that a what ia intendad to ba covared by the 
atatuta; at laaat in thia caaa. 

MRe WILSON: 2 think tha firat caae you poatulatet; 
la obvloualy an eaay cm.. Thia .;,ae, your Honor, has 

«ot more in it than aiaiply Jir. Hussey, out of the blue, 
sending the letter. 


•OUT 
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THE COURT: Well, we will argue it later. 

MR. WILSON: Your Honor, rather than do this 
in frontof the jury-- 

THE COURT: The vouchers? 

MR. WILSON: —I have two pieces of evidence 
that are pending. 

One is Government's Exhibit 1 with respect to 
the reverse side, and the other is Government's Exhibit 22, 
which is the invoice from Ideal which says that 475 cartons 
of 8**ounce jars of Ultra Sheen were consigned to Zimmer 
and Associates. 

I have offered them both as business records 
for everything on them and I just— 

THE OCURT; That first one you indicated, I 
believe, and in my notes, the clerk's notes, or somewhere, 
there was an indication in his testimony that it is cus¬ 
tomary to make those kinds of notations on tlie reverse 
side, and I believe I'm going to let that go in evidence. 

The other one I am still reserving on. You 
^on’t have to know about that. You don't have to get 
it in yet, do you, Mr. Wilson? 

MR. WILSON: No, your Honor. 

THE COURT: But you do want to get it in before 
the case goes to tho jury? 

: oU 
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MR. WILSON* y«s. X also was going to stai:t 

by offaring two objoota off«r«d by Mr. Chavis that had 
not coBie in. 

I 

toe court* Any objection? 

MR. O'BRIEN* yes, on the practical level, your 
Honor, bocu.. Hr. Wilwn ud I b.v. boon having .onewhat of 
a probla. with Hr. Chavia, and if h. want, to g.t that in, 

X do object to them. 

MR. WILSON* They have been authenticated by 
the witness. 


THE COURT: He says these are the ones that he 
himself did, and so forth. 

MR. WILSON* That's right. 

THE COURT: I will allow those to come in, and 
I will reserve ruling on the offer, then, on 22. 

MR. SHARGEL* My objection to these is on the 
grounds of relevancy. Once again, we had a lot of 
exhibits coming in yesterday—i think they are numbered 
in the 20's—and there is no connection with regard to 
these exhibits and the defendant O'Amato. 

I would again ask for a limiting instruction 
that they are not binding on the defendant D'Amato. 

THE COURT* Let the entire case come in first. 

All right. Ready? 


/3oA 
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MR. 0'BRl2ilt I just thought of this right at 
this aaoient about that affidavit. 

Isn't that a statenent by one oo-defendant that 
■ight possible involve another co-defendant? l just 
can't think of the case— 

THE COURT: Bruton is the one you are thinking 
of. 

MR. WILSON: There is no Bruton problem in 
this affidavit,your Honor, because it does not mention 
Robert Donovan by name and, in fact, it denies any involve- 
■snt in the counterfeit scheme saying that the merchandise 
was purchased from a company called Balsac Trading Corpora¬ 
tion. It is that allegation', that it was purchased from 
Balzac Trading Corporation, that the government will 
prove to be false which forms the basis of Count 3. 


THE COURT: And it is solely against D'Amato, 


isn't it? 


MR. WILSON: That's correct, your Honor. 

THE COURT: If you are satisfied there is no 


Bruton problem, all right. 


MR. O'BRIEN: At least for the record, I wanted 


to make the objection. 

THE COURT: Yes. 


/ Z! A 
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MR. WILSONt Yes* your Honor. 

THE COURT: Bring th« jury in. 

(Th« jury ontored th« courtroom.) 

THE COURT: All right* here we are* ladies and 
gentlemen; let's proceed. 

NR. WZLSCm: Your Honor* at this time the 
government offers into evidence what has been marked as 
20 for identification and 21 for identification. 

THE COURT: All right. They will be received in 
evidence. 20 and 21 are now in evidence. 

(Government's Exhibits 20 and 21 were received 
in evidence.) 

NR. WILSON: May X have this marked as Govern¬ 
ment's Exhibit 23 for identification. 

THE COURT: Yes. 

(Government's Exhibit 23 was marked for 
identification!) . 

MR. WILSON: Your Honor* I have a stipulation 
that I %K>uld like to read to the jury. 

THE COURT: All right. A stipulation* members 
of the jury— 

MR. O'BRIEN: May we approach the sidebar for 
just a moment? 

THE COURT: All right. Step up here* please. 

iol 
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(Zn open court.) 

TE* COORTt All right. He are going %o take 
. • .hort r.o..., ..bw, of th. Jury. i*» ,orry «. 
aldn-t do thi. bofor. you euw out but it i. on. ef tho.. 
thin*, that cue up at th. Uit ainut.. 

All right. 

(The jury left the courtroom.) 

THE COURT: Z am having some difficulty with 
paragraph 6 on page 3. 

MR. WZLSOM: Your Honor, that is the beginning 
of th. £. 1 „ ,tat«.ant that th. 9overnn«,t ha. charsad in 
Count 3 of the indictment against the defendant. 

THE COURT: Isn't that a way of using one 
•tatement of a co-defendant against the other? 

MR. WILSON: No, your Honor. 

THE COORT! I.n‘t that iika Mr. O'taato ta.ti- 
<ying that th. product in har. wa, phonay, a. far a. Mr. 
Donovan was concerned? 

MR. WZLSON: Nc, your Honor. 

As you read on, your Honor, you will find that 
Mr, D'Amato then says where he got it from. 

THE COURT: Z know he says where he got it from 


but— 


MR. MILSON. And that i. not fron Mr. Donovan. 


» ■ . 

1 . 
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says, -I got it from Balrac." 

If tha govarnmant can aatablish that thia did 
not coma from Balsae, it maana that Mr. O'Amato waa lying 

•bout that. It doaan't maan that it vaa Mr. Donovan who 
waa tha auppliar. 

Xndapandant taatimony of that will coma in to 
•how that it ia Mr. Donovan and that ia what tha caaa haa 
baan about thua far. 

THE COURT* It aaya, "l had no knowledga of 
the manufactura of tha product and I had no auapicion .r 
iraaaon to auapact tha product which I purchaaad waa a 
fr.ud or . cotint.rf.lt, or that th. lab.1. and narkln,. 

I on th. product mra plac»« thar. in vloUtlon of any 
ragiatarad trademark or of any law." 

MR. MILSOH* Your Honor, if two people were 
arr..t«l at the .an. tin. for th. ocitini..ion of a btmk 
robbary and on. of that gay. a fal«. .tatenmt a. to why 
h. could not hav. b.« th. nan, on. of th. two involv«l, 
and tha govwmnmit .ought to introduoo that a. a falu 
wiculpatory atatwmt, it ha. th. sana ralatlonahip to 
thl. affidavit. It 1, th. kind of factual .ituation, 

and that*, a ca«a whua obvloualy it would b. 
to show consciousness of guilt. 

THE COURT* Let me think about it for a few 

1OO 
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minutes, would you? 

MR. IfZLSONt Surely» your Honor. 

MR. SHARGELt Judge« there is one other thing 
which I find is not exactly at point but perhaps your 

Honor has taken time to consider it and may also consider 
thisx 

On page 7 of the affidavit there is one sentence 
which reads, “I never again dealt with the product called 
Ultra Sheen." 

It's handwritten. I %#ould proffer the fact 
that it is not in the handwriting of my client, Dennis 
0'Amato, %#ho signed this affidavit. There <u:e no initials 
to indicate that it was properly included in the affidavit 
that was signed, and I would move that that portion of it 
be stricken. 

MR. WILSON: Your Honor, I violently object to 
that on a number of grounds. 

For one thing, I raised this very point with 
Mr. Shargel weeks ago when I did not have a certified copy 

of the affidavit. He did not raise any problem about it 
at that time. 

This affidavit was filed as is in the court. It 
is obviously an addition that was made in the affidavit 
either by the lavryer who notarized the affidavit or by 
the defendant himself, but t^e.point is, this is the 

t. Oi 
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•tatMMnt fll«d. 

If Nr. Shargal in saying that his client did 
not know about that, then Z guess we will have to call 
Sylvia Garland, the lawyer who was responsible for the 
filing of this document. We were going to stipulate to 
oil this and she %fas not going to be here. 

^ THE COURT: All right. You fellows talk about 

that, but the fact that there ue no initials on it doesn't 
mean anything. 

The question is whether this was in the original 
when it was filed. 

MR. WZLSOU: It was clearly filed— 

THE COURT: Whether that was in there at the 
time that he signed the affidavit. 

NR. SHARGEL: That's the question. Judge. 

THE COURT: Have you stipulated to that? 

MR. WILSOH: We Stipulated that this was the 
affidavit that was filed. 

NR. SHARGEL: The stipulation that I agreed to— 

NR. WILSON: Tour Honor, maybe we can work this 

out. 


THE COURT: All right. 

« 

(Recess.) > 
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2 

THE COURT! All right# have you worked out your 

3 

stipulation or not? 

4 

NR. WILSON! Z believe#your Honor# it will not 

5 

be necessary to argue about that point. It will simply 

6 

go in as part of the affidavit. 

7 

NR. SHARGEL: That's correct. 

8 

THE COURT! Very well. All right. I am 

9 

reasonably convinced that the Bruton problem# while it 

• 

10 

appears on the surface here# is not involved. It is 

11 

involved to some extent# and I don't believe that it meets 

12 

the test of Bruton in such a way that I should exclude it. 

13 

On the other hand# you gentlemen knew that 

14 

this was going to be involved as a question. This case 

15 

has been hanging fire for three weeks; why don't you brief 

16 

it for K. '.head of time? 

17 ■ 

1 

MR# WILSON; Your Honorp I seriously don't: 

18 

believe there is a Bruton problem. 

19 

THE COURT: Well# there is a problem in the 

20 

first instance if it is raised. It's got to be looked at. 

21 

^ Right now I'm satisfied in my otm opinion 

22 

that it isn't involved# but you knew it had to be raised 

23 

before this. 

24 

MR, WILSON: Frankly# your Honor# I really don’t 

25 

see a Bruton problem. 



! 
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THE COURT: z will‘have to saution this jury 
♦•Hat this stipulation and this affidavit solely relate 
Count 3 and are to be considered only on Count 3# 

—h is solely against Mr. D'Amato and is not to be 

considered in any way in so far as the counts involving Mr. 
Donovan. 

MR. WILSON: Your Honor« in the interim, a lot 
of my witnesses have arrived ami, with the court's permis¬ 
sion and indulgence, I would like to switch tactics and 
I simply wish to get rid of these witnesses. There's a 
whole roomful of them. 

THE COURT; All right. 

MR. SHARGEL: Just one second, your Honor. 

(Pause.) 

THE COURT: All right. Get your witness out 
here and we will bring the jury in at the same time. 

Somebody said Hanakah starts tonight and I don't 
know if that creates a problem with any of the jurors or 
not. I know it is a Jewish feast, : I don't know if 
they are required to be out of here at a particular time 
or not. I will ask thcsi -to send me a note as to what they 
want to do about it. 

(The jury antmred the courtroom.) 

THE COURT: Well, Z regret that we were not able 

io/ 
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to resolve it before you came in but legal problems do 


come up and I indicated to these lawyers at the very beginninc 


that I don't want any argument in the presence of the jury 


on legal problems that might involve some things» and un¬ 


fortunately we had you walk in and then the problem came 


up and we had to have you file out again< 


Well, w resolved the legal problem and it 


does take a little time sometimes and a little time here 


saved may save a lot of time later on. 


The other situation, at the next recess, it was 


brought to my attention, and I am aware of it, that tonight 


begins the Jewish festival of lights which we know as 


Uanakah, and if you would send me a message in writing as 


to what you wish done about it, any particular jurors 


involved, send it to me at the next recess and I will look 


at it and see what we can do about it. 


MR. WILSON: Yolu: Honor, the government calls 


Frank Capello. 


FRANK J. CAPELLO, Called as a witness by the 


government, being first duly sworn, testified as follows: 


THE COURT: Mr. Capello, you want to speak in 


a loud voice so that arverybody here can hear what you have 


to say. We may have ^ remind you but we won't have to 


remind you if you keep your voice up. 
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DIRECT EXAMINATION 
BY MR. WILSON: 

Q Mr. Capello» who do you work for? 

A Jonas Trucking Conpany. 

Q What doas Jonas Trucking Cooipany do? 

A Ganeral cargo# shipping. 

Q What is your job with them? 

A OS and D clerk. 

0 Would you tell us what that is? 

A T. notify consignees at the time freight comes 
in that their freight is available and ready. 

MR. WILSON: May I have this marked Government's 
Exhibit 24 for identification» please. 

(Government's Exhibit 24 %ras marked for 

identification.) 

Q Mr. Capell. can you identify Government's Exhibit 
24 for identification (handing)? 

A Yes. This is a document we used. When a consignee 
comes down for his merchandise or freight, he has to sign 
this in order to get the release of the freight. 

Q Is that document made in the regular course of 
the business of Jones Motor Freight Coe^any? 

A Yes, it is. 

Q And is the regular course of the business to make 

itiii 
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that document at the time that the events happen? 

A That's right. 

MR. WILSONt The government offers it into 

evidence. 

THE COURTt Show it to counsel. 

MR. SHARGEL: I would have the same objection 

that I interposed to the other exhibits» your Honor. 

THE COURT: What is-that? 

MR. SHARGEL: On grounds of relevancy to my 

client. 

THE COURT: All right. Taken subject to con¬ 

nection. in so far as the defendant D*Amato is concerned. 

It is received in evidence. 

(Government's Exhibit 24 for identification was 
received in evidence.) 

Q Mr. Capello# does your name appear on this doc¬ 
ument? 

A Yes. it does. 

Q Is that your signature at the top? 

A Yes. it is. 

Q Is the signature of the person who received the 

merchandise from you on that document 

A It is at the bottom of the receipt. 

And that person who received the merchandise from 

l-i J 
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you, did he pay for> it at the time? 

A Let's see. Paid in cash at the time of pich-up. 

Q And what %fas that shipment? 

A Zt is from Sterling Seal out of Erie Pennsylvania 
to Zimmer and Associates of Jones Motors. In other words, 
this is held in the terminal, the consignee is called and 
notified that the merchandise is available and ready. 

Q And what ii#as the merchandise? 

A Cap covers, discs. 

MR. hllLSOXt: Thank you. No further questions. 

THE COURTJ All right. 

CROSS-EXAMINATION 
|i BY MR. O'BRIEN; 

Q Mr. Capello, I draw your attention to the signa¬ 
ture that appears down at the bottom in ink: do you know 

who wrote that? 

A The party that took the merohandise. 

Q I mean were you there when the party took the 
Bierchandise? 

A I gave them the merchandise. I put the license 
PlA^« number of the vehicle that came down to make the pick¬ 
up on there. 

Q Do you recognize that person in court today? 

A Mo. 

1-il 
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Q He's not in court? 

A I get a lot of people coming in all day long. 

Q You tfere in tlie witness room in the back prior 

to coming out here and testifying, isn't that so? 

A Yes. 

Q There were other people in that witness room? 

A Yes, there were. 

Q Did you recognize any of the other people in the 
witness room as the person who picked up that merchandise? 

A There was a tall fellow that was sitting towards 
the window today that looked like him. 

Q Would you describe the man, then, that picked 

up the merchandise? 

A Well, if it is the same party, he's about S' 10 
or 11—something like that. He was sitting down. 

Q How old was he? 

A Like grayish hair a little bit. 

Q Approximately how old? 

A I would say around SO; S2, SS, like that. 

MR. O'BRIEN: I ask that this be marked as a 

Defendant's Exhibit for identification. 

(Defendant Donovan's Exhibit C was marked for 
identification.) 

Q I show you Defendant's Exhibit C for identification 

' I , 

A- ^ 
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Capallo-cross/rediract 
I and ask if this man rassiables tha man who cama down and 
picked up tha merchandise. 

A I don't recall it really. Ha don't look familiar. 
I moan, you know, like I told you, there's a lot of people 
that CGoe in and out of that' place. 

MR. O'BRZEM; I have no other questions. 

THE COURT: Anything Mr. Shargel? 

MR. SHARGEL: No questions, your Honor. 

REDIRECT EXAMINATION 
BY MR. WILSON: 

Q You said you saw a man in the witness room about 
5* with gray hair, is that right? 

A Yes. 

Q Did you ever meet a postal inspector by the name 
of Gene McHale? 

A Oh, ye«» 

Q Is that the fellow you referred to? 

A Yes, that's it. 

THE COURT: Authing further? 

RECROSS-EXAMINATION 

»• 

BY MR. O'BRIEN: 

Q Mr. Capellfw om this paper, in red ink you nave 
a license number wtttmn d fm n. 

Would you^tell us what that is? \ 


14o 
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A Any vehicle that comes to make a pick-up» at the 
terminal^ that is* X keep the license plate number of the 
vehicle that comes to make the pick-up. 

Q So that's the license plate number of the vehicle 
that picked up this merchandise? 

A At the time. 

MR. O'BRIEN: No other questions, your Honor. 

THE COURT: Anything- further? 

MR. WILSON: Nothing, your Honor. 

(Witness excused.) 

MR. WILSON: At this time I would like to pass 

this document around and direct the jurors' attention to 
the signature. 

THE COURT: All right. 

(Mr. Wilson hands document to the foreman of the 

Jury.) 

THE COURT: Next witness. 

MR. WILSON: The government calls Robert O'Amato. 

ROBERT D'AMATO, called as a witness by the govern¬ 
ment, being first duly sworn, testified as follows: 

DIRECT EXAt4INATION 
BY MR. WILSON: 

Q Mr. O'Amato, I'm sorry that it is necessary to 
call you. 

I i'. 
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MR* SUARGEL: ObjiBC^lon* 

THE COURT* SuB^Aln^d* The juiry Is bo dlsjrs^szd 
■tatsMnt* Mo CQiamsnts* Just question the witness 
please. 

Q Are you related to the defendant D'AMto on trial 
here? 

A He*s Iqr brother. 

0 Za he seated here at the end of the table? 

A Yes. 

0 What do you do for a living? 

A Drive a truck. 

Q Do you see anyone else at this table that you 
recognize that you have seen before? 

A The guy over there on the corner. 

0 Is that Mr. Donovan? 

A I don't know his name. 

Q Have you seen him before? 

A Yes. 

Q Where have you seen him? 

A Emerald Cosmetics. 

Q I still can*E hear you. 

A Emerald CossMtics. 

Q What is 

A I really don't know, I just go up there to pick 
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up merchandise. 


Q During the year 1972, how often would you see 
your brother? 

A How often do I see my brother? 

THR COURT: In 1972, 

tHE WITNESS: I see him every day. 

Q Mr, D*Amato, I show you Government's Exhibit 24 
and I ask you if you can recognise the signature at the 
bottom of it? 

A Yes. 

Q la that your signature? 

A Yes, it is. 

Q Did you pick up the jar-caps from that shipment 
which is reflected by Government's Exhibit 24 ? 

A I don't know. 

Q Did you pay the charges for that shipment? 

MR. SHARGEL: I object to the leading. 

THE COURT: Yea. 

Q What can you tell the jury about that shipment on 
that document? 

A I can't tell nothing. l just~at that time I 
used to pick up merchandise and I signed for it, I don't 
care if it is a parcel of monkeys. l just sign. 

0 Who did you pick it up for? 

* 'tKJ 
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A X don't rencnber. ' You mean who did I pick it up 

for? 

THB COURTS Yas# that was the question. 

THE WITNESS: Well, I worked for or I was working 
for Joe Vetree and he gives me my orders for the day, 

Q Who is Joe Vetree? 

A My uncle. 

Q What bnsiinsnr is Joe Vetree in? 

A Cosmetic business, I believe, or beauty aides. 

Q Is he the o«mer of the Rand Distributors? 

MR, SHARGEL: Objection. 

THE COURT: No, I'll permit that. 

A As far as I know, he is. 

Q Was he the owner of Andor Distributors? 

A Yes. 

0 Are these the companies you work for? 

A No. Andor. 

Q You work for Andor? 

A Right. 

Q What business is your brother in? 

A X really couldn't tell you, 

Q Dennis D'Amato, what business is he in? 

^ * really oou..dn't tell you. You know, we don't 

about business. 
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2 

Q What does Dennis 0'Amato do for a living? 

3 

A z don't know. 

4 

Q Dennis D'Amato, does he buy and sell merchandise 

5 

for Joseph Vetree? 

6 

MR, SHARGEL: Objection. 

7 

THE COURT: No. I will permit it. ( 

J 

8 

A He buys from Joe ^'etree. I -^.on't know about 

9 

selling. 

10 

Q Did Dennis D'Amato place o" with 

11 

Joseph Vetree often? 

12 

MR. SHARGEL: Ob',action. 

13 

THE COURT: Sustained as to foinn. 

14 

Q Did you work at Mr. Vetree's place of business? 

15 

A Not all the tisie. Z was on the road making deliv¬ 

16 

eries and pick-ups. 

17 

Q When you were at Mr. Vetree's place of business 

18 

did you ever see Dennis D'Amato there? 

19 

A Mayi>e once out of a week, just before closing 

m 

time. 

21 

0 Did you ever deliver Ultra Sheen to anyone at the 

22 

request of your brother Dennis D'Amato? 

23 

A Ems. 

34 

0 To whom was that? 

25 

A Jano Distributors, Z think. 


1 iO 
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A All Z know is by his first nasMr Julss. 

Q Mhsro is Jsno Distributors locstsd? 

A (Mo rssponss.) 

Q ffhst town? 

A Nhioh ons« his house or-- 

Q His place of business. 

A Z don't know. Z think it is in Bayshore. 

Q Zs it Deer Park? v.'x: ^ . 

A Or sonewhere near the border. 

MR. WILSON: No further questions. 

CROSS-EXAMINATION 
BY MR. O'BRIEN: 

Q Mr. D'Amato, isn't it a fact that—you testified 
that you knew Nr. Donovan, right? 

A (No response.) 

Q Isn't it a fact that you first met Mr. Donovan this 

year? 

A Yes. it is. 

Q And wasn't that just casually? 

A Right. Just passing by. really— 

U And you just saw him in the area of this Emerald 

Cosmetics? 

A Right. 

•ewTNcmi DiarMcr co«mt NtPenriM. wa. :;o«NiTwewt« 
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Q I shov you Dofondant's Exhibit C for identification 
and 1 ask whether or not you know that man? 

A Yes, Z do. 

Ci Would you tell me that man’s name? 

A John Milano. 

Q Maloney? 

A Maloney. 

THE COURT; Which is it? 

THE WITNESS; John Maloney. 

Q Zn March# March 27 of *72# did you own a truck? 

A I don't omi any trucks. 

Q Do you know whether or not you rented a truck with 
that# or had a truck with that license number? 

A I really don't remember. l just drive a truck and 
whatever it is it is. 

Q Have you ever rented a truck# Mr. D'Amato? 

A Me# personally? 

Q Yes. 

A I did It once under instructions. 

Q When was that? 

A I really couldn't tell you, . 

Q Was that under instructions from Jolin Maloney? 

A Z think it was. 

Q . Has John Maloney ever signed your nasie? 

! jU 
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A •. Not that I know of• 

Q May I ask you to sign your nane for ms« please? 
Sign it Bob O'Amato. 

A (Witness narks.) 

MR. O'BRIEN: X have no other questionst your 

Honor. 

THE COURT: Will you mark that as an exhibit? 

MR. O'BRIEN: No, your Honor. 

THE COURT: It ought to be marked, shouldn't It, 

for idTOUfictlon if not for an/thing . 1..7 
MR. O'BRIEN: Yes, your Honor. 

THE COURT: If you want to have it marked as 

« court exhibit that's perfectly all right too. 

MR. O'BRIEN: No, as a defendant's exhibit it 
would be fine too. 

(Defendant Donovan's Exhibit b was marked for 
identifx«^tion.) 

CROSS-EXAMINATION 
BY HR. SHARGEL: 

MR. O'BRIEN: Ycur Honor, I will offer this into 

evidence. 


THE COURT: Any objection? 
KR. WILSON: No objection. 
THE COURT: Mr. Shargel? 


loi 
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NR. SUARGELt No objsction. 

THE COURT: Received in evidence. 

(Defendant Donovan's Exhibit D for identification 
was received in evidence.) 

BY MR. SHARGEL: 

Q Hr. O'Amato» how old are you? 

A 26. 

Q You are not wearing a toupee# are you? 

A No. 

Q Did there ever come a time when you t«^8titled 

before a Federal Grand Jury in relation to this matter? 

A Repeat that again? 

Q Did there ever come a time when you testified 

before a Federal Grand Jury in this building with relation 
to this matter? 

A Yes. 

Q You did? 

A Yes. 

A 

MR. SHARGEL: Kow#- I demand that the appropriate 

materials be turned over to defense coimsel. 

MR. WILSONi They are on the counsel table. 

THE COURT: Me will have a short recess. 

(The jury left the courtroom.) 

THF. COURTj Mr. Shargel# .1 just wanted to inform 

t. 
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you that that's th« very roason fou tha nourt*^ admonition 
in Uni tod Stataa against Jardin, I W\i«v« it is, that that 
domand not bs mads in th« prossnos of ths jury. 

X know that Mr. Ifilson turnod thsm over to you 
while the witness was testifying. All you had to do was 
request a recess at the conclusion of that witness' 
testimony and I would have done what was required to be 
done and these procedures^ are going to be followed in this 
court. 

All right, we will have a recess while you read 
them and when you are ready, let me know. 

(Recess.) 

ROBERT O'AMATO, resumed. 

CRC^S-BXAMZNATION 
BV MR. SHARGEL: 

0 Mr. D'Amato, you told us you worked for Andor 
Distributors. 

# 

A Right. ' 

• % 

Q How long haue you been employed there? 

A About a year^SBsi->e<-half. 

Q Describe, 12 you will, to the court and jury, the 

products that Andor Qlstrllnitors deals with. 

i 

I 

A Nell, healk.^ and beauty aidSi. hair sprays. 


tooth past, hair tamics*~thAt*s about it, you know. 

IJo 
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Q Sundry itsns sold in drug stores? 

A Basically, yes. 

0 Ztens which %re oonmonly find in drug stores and 
discount drug stores, is that right? 

A Right. 

Q Do these itnns nunber in the thousands, if you 

know? 

A Z don't know. 

Q Now, you testified, Z believe, that Joe Vetree 
«#as your boss at Andor Diitributors? 

A Yes, he is. 

Q Joe Vetree, as a matter of fact is your uncle. 

A Right. 

Q Because you are related to Dennis O'Amato, he's 
Dennis' uncle too; is that not so? 

A Z guess so. 

Q You told us on direct that ytu weren't sure or 
positive what your brother's business was. 

A Right. 

Q Isn't it a fact that your brother also sells 
drug sundries? 

A Yes. 

0 There is not’^amation in your mind about that, is 

lo<i 


there? 
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None. 

len't it a fact that your brother haa hia own 

Yes. 

Isn't it a fact that—by the way, when is the first 
ever met me? 

The first time? 

Yes. 

This morning. 

Did we sit down end discuss this case? 

No. 

Isn't it a fact that your brother haa his own 

? 

Yes, as far as I know, yes. 

And as far as you know, your brother has his own 
*^*^^^*^^®* delivers his own merchandise? 

A Right. 

0 Do you know every place where your brother buys 
merchandise? 

A No, I don't. 

Q Do you work for your brother? 

A No. 

Q Did you evsdr mark Xor your brother? 

A No. 

loo 



emb 

A 

Q 

truck? 

A 

Q 

time you 
A 
Q 
A 
Q 
A 
0 

customersi 

A 
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0 So you don't know Who all his cuatonars are, do 

you? 

A Mo, Z don't. 

Q You don't know whera ha buya hia marchandiaa 
from, do you? 

A No, Z don't. 

Q But ha doaa buy aona narchandiaa from Andor 
Oiatrlbutora and Vatraa? 

A Yaa. 

Q And ha haa bought from Andor Oiatrlbutora and 
Vatraa on aoma occaaiona? 

A Aa far aa Z know, yea. 

Q Ooaa Dannia work for Vatraa? 

A No. 

0 Dannia ia on hia own, ian't ha? 

A Yaa, ha ia. 

Q Zan't it a fact that one of tha raaaona that 
Dannia buya froai Andor i« bacauaa it ia hia uncla and hia 
uncle givaa him a good deal? 

NR. WZLSONi Objection. 

A Yaa, it ia. 

TUI COURT! Ruatainad. 

0 How often, dtating tha period of tliaa that wa are 

talking about, did year-'teothar buy from Andor Oiatributorr? 

lob 












I O'Amato-oross 

* UlM I Mid, I «» on tH« Eom all day so I don-t 

taw 1* ha call, i„ or-bot 1 know 1 ... hi, 

•Mivw * ••• One* a weak 

■o I gueaa he buys when l see hl«. 

0 Do you know what he buys? 

* Baaicaiiy, hair .pray., aapirin. Bayar A.piri„ 

tacBdrln Aaplrlna-that kind o< ii«:ehandl.e. 

0 And th... product—lan-t it a fact that th.„ 
producta aca than aold to ratall drug at-raa? 

A ^esp it isa I 

0 « ■ta-nl. O'kMto, your hrothar. avar 

•Old any product, to Jo. v.traa at Andor? 

A I really don't know. 

0 Did you «,.r talk to your brother about thl. 

•hipwint that you t..tlfl«j to on dtract? 

* 1 think I nantionad it to hia, aoMthln, about 

that. I .till don't r«.«.b«r who it ia, whar. it i,. 

.0 Did you taatify that you didn't know what was in 
those cartons? 

A Right. I 

0 Did you pick up tboa. carton, at th. direction 
Of Dennis D'Amato? 

A I don't take any orders fron Dennis. 

0 You Pickad up thoaa c«rton. at tha diractiou of 
your boaa, jo. Vatraa, isn't that right? 

10 / 
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s 

A Right. 

3 

Q And that's what you told ua on direct examination. 

4 

isn't that right? 

5 

A Right. 

6 

Q Did you take those cartons, whatever they contained 

7 

to Dennis O'Amato's house? 

8 

A Mo. 

9 

0 Did you ever deliver them enyvhere to Dennis 

10 

O'Amato? 

U 

A No. 

u 

Q You testified r<a direct. Bob, that you once 

18 

delivered some Ultra Sheen for your brother. Now, we have 

14 

established that you don't %rork for your brother, isn't 

15 

that right? 

IB 

A Right. 

n 

Q ware there times that you did favors for your 

18 

brother? 

19 

A Once. 

89 

Q Has the one time that you did a favor for your 


brother the time that the Ultra Sheen was delivered? 


A Yes, it is. 

23 

0 Can you tell vm now the circumstances uxuler which 

81 

you did that favor for your brother? 

85 1 

A Jtjao response.) 

1 

loo 

mmrmrnm otsTsicT coumt Mc^onT■M. u4. cowmtmowm 
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0 L«t M r«phras« th* qu«stio& if I nay. 

Isn't It a fact that your brother was sick when 
ha was supposed to deliver the Ultra Sheen? 

A Yes» he was. 

0 it a fact that your brother was in bed with 

a fever? 

A Hell. Z know when Z seen hin he was sick j 
gave hih ny car to go bemm with so he could go home and go 
to bed and Z told him Z will make the delivery for him. and 

eeans Z had no car for the night and Z only his 
truck. 

Q And this is the favor you uid for your brother? 

A Yes. it is. 

Q And this is the favor, when you delivered the 
Ultra Sheen to Jano Distributors? 

A Right. 

Q When you delivered the Ultra Sheen to Jano Dis¬ 
tributor. tell the jury where you delivered it. 

A z delivered it to his house. 

Q What's the name of the man that owns Jano? 

A Jules something or other. Z don't know his last 


does be li\ «. if you renKStber? 

He lives in Plainview off Jano Place. Z guess t 

lo'J 
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X don't know. 


Q Bob, if you remembar, how big was that shipnant? 
I don't maan in taros of sight oiinca jars or cartons but 
was it a larga shipawnt? 





Q Isn't it a fact that tha aitra Shaen was put into 
Mr. Jano's—I can't remambar his nama—garage? 

A Yas, it was, I tliink. 

Q You ware in tha business of delivering drug sundrie 
Did you think it was so unusual that you delivered it to 
tha man's house? 

MR. WILSONi Objection. 


MR. SHARGEL: I submit I laid a foundation. 


your Honor. 


THE COURT} Rephrase the question. 

Did you think it was unusual? 

MR. WIXtSONs It is argument, your Honor. 

THE COURT: Rephrase the question. 

Had you ever delivered any products to a man's 


house before? 


ti Did you think there was anything unusual about 


that particular delivery? 


1 o(J 
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D•Aaato-cross/r«dir«ot 

Q JuBt anotlMr > favor for your brothor? 

MR. WILSON: Obj«otion» your honor. 
the COURT: Suatulnod. 

MR. SHARGEL: I havo no furthor quostions. 
the COURT: All right. Any rodlrect? 

MR. WILSON: Yas, your Honor. 
redirect BXAMINATKM 

BY NR. WILSON: 

0 Do you r.c .11 wh«r. you took th. J«r-o.p. that 
you pickod up froa Jones Motor Freight? 

A I tow you b.for., I don’t know what I plek«l up. 
HhM. hnv. you «Mn Mr. Donovan bofora? 

At Emerald Cosmetics. 

Mhat is Emerald Ccsmetica? 

What is Emerald Cosmetics? As far as I know, 
th.y Ju.t ..11 « Ml.. Clairol for ny ordor. to b. d.llv„«i. 

Q Mho ar. thay ..Ulna tba Clairol to, what company?! 

A To Andor Distributors. 

0 knd what do.. Mr. Donovan do at that plao .7 
A I don't know. 

Q How often had you seen him there? 

I only met him th's year so maybe I seen him 


Q 

A 

0 

A 


twice. 


MR. WILSON: No further questions. 


OX 


•ouTttam ertTNtcT 
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THE COURT; Anything further# gentlemen? 

MR. SUARGELt Nothing further# Judge. 

THE COURT; All right# you may etep down. 

Next witness. 

(Witness excused.) 

MR. WILSON; The government calls Ernest Bodec)c. 
Your Honor# may I approach the side bar with 


counsel? 


(At the side bar.) 

MR. WILSON; Because of the religious con¬ 
victions of the witness he would IDce to talce an affirmation. 
MR. O'BRIEN; No problem, no problem. 

THE COURT; All right. 

(In open court.) 

ERNEST BODEK# called as a witness by the 
government, affirmed and testified as follows. 

DIRECT EXAMINATION 
BY MR. WILSON; 

Q Mr. Bodelc# what do you do for a living? 

A 1 am a wholesaler of health and beauty aids.. 

Q And what is the name of your company? 

A* Victoria Sales. 

Q Did you ever hear of a product called Ultra ;>aeen7 


Yes. 


I OhJ 
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0 And on how nany occasions havs you purchased 
Ultra Sheen? 

A One tine. 

NR« WILSONs May Z have these docunents marked 

Government's Exhibits25, 26 and 277 

(Government's Exhibits 25,26 and 27 were marked 
for identification.) 

THE COURT: Zf you want to show them to counsel, 

Z don't know, why don't you have them take a look at it 
and maybe we can save some time. 

(Pause.) 

THE COURT: Z'm just trying to see whether or not 

thmxm is going to be an'Objection to them or are they going 

to*go into evidence or what? That's all Z want to find out. 

/ 

0 Mr. Bodek, Z show you Government's Exhibit 2? 
for identification. 

Can you tell us what that is? 

A This is an invoice that we have received for the 
products of Ultra Sheen. 

0 Prom whom did you receive it? 

A Dennis O'Amato. 

MR. WZL80N: The government offers it in evidence. 

MR. O'BRZEN: Z object on the ground it is not 

binding on my client. 

oitTnicT couht hiwstim, us. couhtnowm 
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i 

1 

] 

2 

NR. SHARGELt X hav« no objection. 

i 

8 

' THE COURT} All right. They couldn't hear your 

1 

r 

4 

last ans%#er. 

a 

5 

e 

(Record read.) 


Q Nr. Bodek, I show you Governnent's Exhibit 26 

N 

7 

for identification. 


•It 

Can you tell us what that is? 


0 

A This is a check what we paid for the products. 


10 

Q What is the asiount of that check? 


11 

A 86,612. 


12 

HR. WILSONt The government offers it into 


IS 

evidence. 

1 

14 

THE COURT: Show it to counsel. 

i 

15 

NR. O'BRIEN: Same objection, your Honor. 


IB 

THE COURT: Is this being offered against both 


n 

defendants? 


18 

NR. WILSON: It is being offered as part of the 


10 

1 charge in the indictiaent, your Honor, against both defendants. 


20 

n THE COURT: It is received subject to connection. 


21 

0 There is no objection by Dennis D'Amato as I 


22 

understand it, is that right? 


28 

HR. SHARGBL: No objection. 

i 

1 

1 

M 

THE COURT: All right. 

1 

25 

HR. WILSON: ,No objection to 26? 

1 V>‘i 
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MR. SHRRGEL: Mo objoction. 

THE COURTt All right. 

(Govormoant's Exhibit 26 for identification was 
received in evidence.) 

(Governnent's Exhibit 25 for identification was 
received in evidence.) 

Q Mr. Bodek, Z show you a carton that has been 
narked as Government's Exhibit 8 for identification. 

Can you identify that? 

A This is the nerchandise what %re sold and this the 
company from and to Francine k Co., Inc. 

0 Can you speak louder, Mr. Bodek? 

A Yes. 

Q Say it again. 

A This is the merchandise what we sold to a corapemy 
Francine t Co., Hialeah, Florida. 

Q Hialeah, Florida? 

A That's right. 

Q And I show you what has been marked as Governme.'\t 

Exhibit 27 for identification. 

Can you tell us what that is? 

MR. SHARGELt Perhaps we can save time. I will 
stipulate that this is what Dennis D'Amato sold him. 

MR. WILSON: Well, your Honor, I've got to prove 

1 oO 
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2 

thmum things. Coxinssl had an opportunity, prior to trial. 


8 

to— 


4 

THE COURT: Don't argue, please. No argument. 


5 

If you want to prove them, go ahead and prove them. 


6 

You have no objection to Exhibit 8 going into 


7 

evidence? 


8 

« 

MR. O'BRIEN: Your Honor, I have the same ob¬ 


9 

jection that 1 had before. 


10 

THE COURT: Yes. 


11 

MR. SHARGEL: And I have no objection. 


12 

THE COURT: All right. Exhibit 8 will be 


18 

^^•ceived in evidence. 


14 

(Government's Exhibit 8 for identification was 

( 

15 

received in evidence.) 

i 

M 

Q Just tell us, briefly, what that exhibit is 

1 

n 

that you are holding. 


18 

A This is what we invoiced for the company, Francine, 

] 

i 

19 

for 200,000 Ultra Sheen. 


ao 

MR. WILSON: ThemJc you, Mr. Bodek. 


21 

I have no further questions. 


22 

THE COURT: This is on Exhibit 277 


28 

MR, WILSON: Yes, your Honor. 


91 

the COURT: All right. 


25 

MR. O'BRIEN: Same objection. 



lob 

1' 
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the court* All right, same ruling. 

(Gov#rn«enf. Exhibit 27 for idontifiction 
recivod in nvldonce.) 

THE COURT* oo we need a recess? 

MR. O'BRIEN* No, your Honor. 

CROSS-EXAMINATION 

BY MR. O'BRIEN* 

Q You don't know Mr. Donovan, do you, Mr. Bodek? 
A No. 

MR. O'BRIEN* No.further questions. 

MR. SHMOEt: Ju.t . few question., your Honor. 
CROSS-EXAMINATION 

BY MR. SHARGEL* 

Q Mr. Bodek, you <u:. , distributor or whoieealer 
in drug supplies? 

A Health and beauty aids. 

0 That do..n't include pl»r««:.„tical. or pre- 

•crlptione, pre*:rlptlon drug., or anything like that? 

A No. 

0 These are the sundries and sundry aids that we 

»ee on the shelves of drug stores? 

A Yes. 

f 

Q Shaving creams? 

A Anything whatever. 

I 

i-U * 

"■•WTtM. oa. counthcum 
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2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


Q 0088 that include Excedrin, and Bufferln, and 
thlnga like that? 

A It includee anything. 

Q Anything? 

A Anything. 

Q You are in the bvaineaa. air, of buying and 
aelling these items? 


A Right. 

Q Do you sell to retail stores? 

A Yes. 

0 Do you sell to other jobbers on occasion? 

A On occasion. 

Q Sir, are you in the business which is commonly 
known as the discount drug trade? 

A (No response.) 

Q / Do you understand niy question? 

A No. Please repeat it. 

Q Are the items iJiat you deal with and the items 
that you sell discounted item's? 

A Could you please explain? 

Q ®y discount^ six* I mean not sold at the suggested 
retail price but sold at a leaser price, a competitive 
price. . t 

I buy and T. sell. 1 don't understand. I 


*ovrmmmmmrmK. r coimt «ci»o«tciu. u.s. coumtnousi 
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would Ilka to answar but Z don't undarstand your quastion. 

0 Z appraciata that. 

A Z don't undarstand your quastion. z buy and if 
tha prica is good to ba sold, Z sail. 

Q Whan you buy, you look for tha beat price? 

A Z try to gat, if Z call up a customer and Z tell 
him this is what Z have, this is the product, and this is 
ay price, and Z put it at 5%, 2%, or whatever it is, and 
Z sell. 

0 it fair to say that when you buy nerchandise, 

you look to buy at tha best price you can obtain the merchan¬ 
dise? 

A Zf Z look, Z mean, you could only buy at one 
prica what you could gat. 

Z don't understand your question. 

Q Do prices vary with these items? 

A What means "”*^^*'* 

My English is>'aat'good. Z know to speak but 

*/ 

Z don't know each word. . XZ X may say one word— 

THE COURTS Urn. That's all right. 

THE WITNESS* X have my wife here. She knows 
Jewish. Z don't unri a r atand aach word what you mean. 

THE CO HHTa All right. Look, no one is finding 
fault with you, and don't ba ambarrassad about it. 


loljf 
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THE WITNESS; I don't know where Z ^un. 

THE COURT: Just listen to the question and 
answer it as best you can. Don't be embarrassed about it; 
not at all. 

Q Sir« Z will speak as slowly as you wish. Z£ 
you don't understand* just please ask me again. 

You sell many products? 

A Yes. 

Q And you buy these products from many different 
people? 

A Right. 

Q Zs it not true that one product may be obtahea 
from different people at different times? 

Do you understand that question? 

A What means "obtained"? . 

Q L^ught. 

A Bought? 

Q Bought. One product can be bought from many 

different people at different times. 

MR. WILSON: Your Honor* I am going to object 
to this whole line. 

THE COURT: No. I will permit it. 

A Jf one product— 

MR. SUARGEL: Hay I try again? 

* / 
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THE COURT} Yss. And I think you can do better 
with it too. You can, really. 

MR. MZLSONi I am sure that I would stipulate 
to it, your Honor. 

MR. SHAR6EL: IiSt me try once nore. 

THE COURT: Please, 9®ntleinen. Any renarks 
are to be addressed to the court and not to other counsel. 
All right. Proceed. 

Q You deal, sir, in a particular hair spray, for 
exaiqple. 

A Right. 

Q Can you name one hair spray product that you 

sell, sir? 

BY THE COURT: 

Q Do you sell Clairol? 

* A No. I only sell when I have. 

Q Do you buy Clairol? 

A I buy only nerchandiae— 

Q When you buy Clairol, do you go to different 
people to buy it from at the best price you can get iff 
A If I want the product I am looking for— 

Q Who do you call? 

A Who I know in the line. 

Q You call the suppliers who you know in the lino? 

COUMT MOOIITKIlt, U<4* COUIITNOUM 
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Q Do you c«fll several different ones to see 

if you can get a better price from one than you can from 
another? 


Yes. 


THE COURT: All right. 

MR. SHARGEL: That-*; you. Judge. 

THE COURT: All-right. I'm not supposed to 


practice law, you see. 

MR. SHARGEL: Thank you. Judge. 

BY MR. SHARGEL: 

Q When you buy a product, it is not always from 
the person who manufactures the product; isn't that right? 
A Right. 

Q It is from a jobber or a wholesaler? 

A Right. 

Q When you bought this Ultra Sheen, did you 
think something was vnrong with it? 

A No. 


Q You didn't think it was stolen, or anything, did 


you? 


A No. 


MR. SHARGEL: I have no further questions. 
THE COURT: All right. Anything further, Mr, 


•outmcrn am 
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Wilson? 

MR, WILSON: Nothing# your Honor. 

THE COURtt Thank you# very Much. You nay 

atap do%fn. 

(Witness excused.) 

MR. WILSON: Your Honor# aay l have a v.Mnt 
with counsel? 

the COORT: Yes# you,may. 

(Pause.) 

MR. MILSONi Th, gov«:nm,nt e.il, j„ry u.niaii. 
«M»U) HERMRN, cU«i a. a wltn... by the gov«r„- 
•»nt, bain, first duly worn, te.tifl»j f„uo«.= 

direct examination 

“ I BY NR. WILSON: 

THE COORI: B.for. you begin your direct, «r. 

" j «ll«.n. ladie. «ui ,«.tie«n, i„ connection with the question 
» I l»g of the Witness by the court, 1 have the right and the 
» 1 obligation-! .oppose I «. not just to sit here rule 

» on objection., but if n-:«..ry, it i. to bring out anythin, 
that nay b. pwtlnent. I don't usually IntarfM. where 
- have c-petent counsel, a. w. hav. i« this case, m th. 
interrogation of wltneM... and you are not to infer by 

-y ..king .juastions, nr ewthlng else, that I hav. «y 

opinion one way or the _ 

r cne other about any of the fact matters 

1; O 


21 

22 

23 

21 

25 


•OUT* 


W.*. COWHTMOWM 

«.«. em y-i 













emb 


Herman-direct 


162 



in this case. 







All right. Proceed. 


BY MR. WILSON: 


Mr. Herman# who do you work for? 

Interstate Cigar Company. 

How long have you worked for them? 

Over ten years. 

And what is your present position with them? 
Buyer. 

Do you have any other title? 

Yes. 

What is your title? 

Vice President. 

Are you in charge of anything there? 

Buying,and processing of bills,and purchasing. 
What does Interstate Cigar Company do? 

Buy and sell health and beauty aids, wholesale 


health and beauty aids. 


Are you familiar with a product called Ultra 


Sheen? 


Yes. 


MR. WILSON: May I have this marked as Govern¬ 
ment's Exhibit 28 for identification. 

(Government's Exhibit 28 was marked for 
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idantification.) 

Q Mr. Uaman, can you idantify Govarnmant's Exhibit 
28 for idantification? 

A Yas. 

Q What is it? 

A It's an invoice from Jomar Distributors to us, 
Xntarstate Cigar Company. 

Q PtMT what? 

A Ultra Sheen, 204 dozen Ultra Sheen, 8 ounces. 

MR, WILSON: The government offers it in evidence. 

MR. SHARGEL: I just want to look at it. I 
don't think I have an objection to .it. 

MR. O'BRIEN: Your Honor, I have the same 
objection as before. 

THE COURT: All right. Very well. 

MR. SHARGEL: I certainly have no objection to 
it. 

■R. WILSON: I offer it in evidence. 

4lkvernnient's Exhibit 28 for identification was 
receiwmd in evidence.) 

■MMm WILSON: May 1 have this marked as Government's 
Exhibit 29 tox identification. 

• (Govarnmant's Exhibit 29 was laarkad for 
Idantification.) 

iro 
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Q Mr, Herman# Z show you Government's Exhibit 29 
for identification; can you tell the jury what tb*^ is? 

A That is a bill from Interstate Cigar Company 
to Baum t Company in Cleveland# Ohio, 

Q Did that document contain any Ultra Sheen? 

Was there a shipment of Ultra Sheen there? 

A Yes. 

Q How much was there? 

A 120 dozen. 

MR, WILSON: The government offers it in evidence. 
MR, O'BRIEN: s^une objection# your Honor. 

MR. SHARGEL: May I see it? 

(Pause.) 

MR, SHARGEL: On behalf of Dennis O'Amato# no 

objection. 

THE COURT: All right. 

(Government's Exhibit 29 for identification 
was received in evidence.) 

Q Mr. Herman# prior to coming on the stand this 
morning, did you examine Government's Exhibit 29 to deter¬ 
mine the number of items that would have been shipped in 
that order? 

A You mean cases? 

0 Yes. 

I • . 

A / ■ ■ 
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A Yas. 

Q What wai' this numbar? 

A 135. 

Q I show you Governmant*s Exhibit 9 for identifica¬ 

tion and I ask you if you cah identify this carton as the 
carton shipped to Baum 4 Con^>any. 

A It looks li^ it might have bean on that ship- 
*«nt; yes, 

» 

Q Is there a stenciled notation "Baum 4 Company 
and ''135" on that? 

A Yes. 

t 

Q And is it the practice of. your company to put 
its name, the name of the person who is going to receive 
a shipment on the container? 

A Yas. 


0 And is it also the practice to put on the con 
tainar the total number of items in that shipment? 

A Cases, you mean? 

0 Yes. 

A Yes. 

Q Does that say "Baum 4 Company, 135"? 

A Yes. 


MR. WILSON; The government offers 9 for 
identification in evid; 


17 ,^ 
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MR. SKARGEL; No objection. 

MR. O'BRIEN: Same objection. 

THE COURT} All right. It will be received. 

(Government's Exhibit 9 for identification was 

received in evidence.) 

Q Have you checked the records of your company, 

Mr.Herman, to determine whether you purchased Ultra Sheen 

in the course of 1972 from anyone other than Jomar Distribu¬ 
tors? 

MR. SHARGEL: Objection. 

THE COURT: Yes. Rephrase your question. 

Q Are you familiar with the.manner in which the 
records of your company are kept? 

A Yes. 

Q Are you able to determine whether a particular 
product has been sold in the course of the year by checking 
your records? 

A Yes. 

0 Have you done so in connection with this matter 

of Ultra Sheen during the year 1972? 

A Yes. 

Q How many persons did you purchase Ultra Sheen 

from during 1972? 

MR. SHARGEL: Objection. 

1 ; 
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the COURT: No. I will permit it. 

A TO the best of my knowledge, one. 

MR. WILSON: Hay I have this marked as Government's 
Exhibit 30 for identification. 

(Narked Government's Exhibit 30 for identification.) 

® Interstate Cigar Company have a manner of 

using an IBM computer to determine the products it has sold? 

A Yes. 

Q Ahd at my request, have you had an IBM run made 
on the product Ultra Sheen for the year 1972? 

**■ Yes. 

Q I show you Government's Exhibit 30 and I ask 
you if this is it. 

A This is it. 

MR. WILSON: The government offers it in evidence. 

THE COURT: Counsel? 

MR. SHARGEL; I should like to see.it, your Honor. 

MR. O'BRIEN: Your Honor, I have the same objection. 


Honor? 


May I have a continuing objection to these, your 


THE COURT: No. I have no objection to your 


objecting each time. 


MR. SHARGCL: No objection. 

THE COURT: All right. It will be received in 
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2 

evidence. 


I- 

(Government's Exhibit 30 for identification was 


4 

received in evidence.) 


5 

® Kow many dozen Ultra Sheen were sold by your company 

r 

6 

in the course of 1972? 


7 

A*' 204>-dozen. 


8 

Q And how many cases of Ultra Sheen did you purchase 


9 

from Jomar Distributors? 


10 

A 204 dozen. 


11 

MR, WILSON: No further questions. 


12 

MR, O'BRIEN: No questions« your Honor. 

1 

13 

THE COURT: Mr. Shargel? 

1 

14 

CROSS-EXAMINATION 


U 

BY MR. SHARGEL: 

1 

16 

Q Mr. Herman, how long have you been with Inter¬ 

1 

i 

17 

national Cigar? 


18 

A Over ten years. Approximately since 1959. 


19 

Q Will you speak up a little louder? 


20 

A Over ten years. 

. 

21 

Q Despite the name Interstate Cigar, obviously it 

i 

22 

deals in more than cigars? 

1 

1 

1 

23 

« 

A Mostly health and beauty aids. 

i 

1 

1 

24 

U Are these health and beauty aids generally 

1 

1 

• 25 

sold to discount distributors, discount establishments? 

y 

1 


; vj 
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Pardon? 





Q To discount astablishmants) discount drug stores. 

A Drug stores and grocery and supermarket chains, 
drug chains, wholesalers. 

Q How many different products are sold by Interstate 
Cigar? 

A Thousands. I would say probably in the course 
of a year, we probably would handle as many as 5 to 
10,000 different products, you know, with the product 
sizes and different types of products; yes. 

Q And these different products and different 
types of products are sold to retail establishments? 

A Chains, mostly chains, wholesalers, drug chains, 
supermarket chains. 

Q So you are testifying that they sold not only 
to retailers but also to wholesalers? 

A Right. 

Q Now, when you obtain or buy products which you 
will, in turn, sell, do you always buy them from the manu¬ 
facturer of the products? 

A Not always. Most of the time, but not always. 

Q There are many numbers of occasions when you 
do not buy; is that your testimony? 

A Yes. 
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MR. WILSON; Objection. 

A Many times we don't buy direct frcmi the manu¬ 
facturer. 

Q So it wasn't unusual that Ultra Sheen was 
bought from a company like Jomar Distributors? 

A Not unusual# no. 

0 Isn't it a fact that one particular product# 
such as Excedrin# may be bought from many different dis¬ 
tributors? 

MR. WILSON: I'm going to object to that. 

THE COURT: Sustained. 

Q Is it customary in your business that one 
wholesaler is the source of one product? 

A No. You mean the only source of the product? 

Q That's right. 

A No, it's not customary. We would only buy from 
one wholesaler. 

Q Isn't it a fact that when you buy these products 
you look for the best price? 

A Yes. 

Q So that in turn you may sell to your customers 
at the best price? 


24 


Yes. 


25 


And isn't is a fact that during the course of a 


) 

J 
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y«ar a particular product may ba bought from a variety 
of different places? 

A Yea. 

Q When you bought that Ultra Sheen from JoaiaTf did 
you think anything was wrong with it when it was delivered? 

A No. 

NR. SHARGEL: I have no further questions. 

THE COURT: Any redirect? 

NR. HZLSONz None, your Honor. 

THE COURT: You may Step down. 

(Witness excused.) 

THE COURT: Your next witness, please. 

HERBERT DUNAYER, called as a witness by the 
government, being first duly sworn, testified as follows: 

THE COURT: Nr. Dunayer, I just want to let 
you know that everybody in that jury box has got to hear 
what you have to say, so you listen to the questions of 
the attorney and you be certain that the jurors there can 
hear what you have to say, all right? 

THE WITNESS: Fine. 

DIRECT EXAMINATION 
BY MR. WILSON: 

Q Mr. Dunayer, by whom are you employed? 

A L.S. Amster s Company. 

loo 
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•*®b Ounayer-direct 

What business is L«S« Anster & Company in? 

We are wholesalers in health and beauty aids. 

What is your job there? 

Z am the head buyer of the company. 

Would you look at the people seated at this table 
here and tell me if you know anyone here? 

A Yes. 

Who do you know? 

Dennis D'Amato. 

Are you familiar with the product called Ultra 


Q 

A 

Q 

A 

Q 


Q 

A 

Q 

Sheen? 


Yes. 


Q 

A 

Q 

A 


Who are your suppliers of Ultra Sheen? 

The suppliers of Ultra Sheen when? Now? 

During the course of 1972. 

Prom Johnson Pro'ducts^ the manufacturer of the 
item, and from Dennis D*Amato. 

Q Ai\d do you recall at wliat time of the year you 
purchased the Ultra Sheen frcsn Dennis D*Amato? 

A In June. 

Q And during the course of July, 1972 did you sell 
Ultra Sheen to anyone? 

A Yes; sure. 

Q Who did you sell it to? 
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A X sold it to a lot of people. Anybody who wanted 
to buy it. I sold it to. 

Q Mas one of the places you sold it the Tines 
Square Stores in Hesq^stead? 

A Yes. 

0 I show you what has been marked as Government's 
Exhibit 10 for identification; can you identify anything 
on that box? 

A Well, the only thing I can identify that belongs 
to us is this TIM-139. 

Q What does that mean? 

A TIM is our symbol for Times Square Stores. 

139 is the number of cases we sent there. 

MR. WILSON: The government offers it in evidence 
as Government's Exhibit 10 for identification. 

MR. O'BRIEN: Same objection. 

MR. SHARGELi No objection. 

THE COURT: Received in evidence. 

(Government's Exhibit 10 for identification was 

received in evidence.) 

Q There is a number 139 on this box. Government's 
Exhibit 10. 

A The TIM is our symbol for Times Square Stores, 
and the 139 is the number of cases we sent to Times Square 

lv3U 
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Stores. 

THE COORT: Very well. 

MR. WILSON* No further questions. 

MR. O'BRIEN: No questionsr your Honor. 
CROSS-EXAMINATION 
BY MR. SHARGEL: 

Q Mr. Ounayer, when you bought the Ultra Sheen 

Dennis DI Amato# you didn't tb' jc you were doing 
anything wrong# did you? 

A No. 

Q When you sold it to all your customers in Times 
Square Stores# you didn't think you were doing anything 
wrong, did you? 

A No. 

MR. SKARGEL: I have no further questions. 

THE COURT: Aiy^thing further? 

(No response.i 

r ‘ 

THE COURT: 'ftmi.'maay step do%e:. 

(Witness excased.) ‘ 

THE COURT: llezt Witness# please. 

MR. WILSON: Your Honor# may i step down to see 
who is there? 

THE COURT: Surely. 

(Pause.) 
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MR. WILSON: Th« govamnont calls Marilyn Rcnna. 

MRAILYN RENNAf callad as a witasss by tha 
govarmant, baiag first duly sworn, tastifiad as follows: 

THE COURT: Wa hava had witnassas in hara, and 
univarsally witnassas don't iiJca to spaak up loud anough, 
but it is most inportant that avarything you have to say 
ba heard by everybody, and if you will focus a little bit 
fro* tiiaa to tiaa on that last juror in tha jury box, you 
will know whether ha is hearing you or not, and I won't 
have to raprinand you abou. it, all right? 

THE WITNESS: Okay • 

DIRECT EXAMINATION 
BY MR. WILSON: 

Q Who do you work for? 

A Tinas Square Stores. 

Q What is your position with then? 

A I an a houseware nanagar. 

Q In July and August of 1972, what was your po8itk>n 
there? 

^ 2 was a drug and cosnatic nanagar. 

0 And do you know a product called Ultra Sheen? 

A Yes. 

Q Did you have any responsibility with respect to 
the purchase of Ultra Sheen? 

lo / 
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A Z %#as responsible to order the merchandise in 
^the store. 

Q Did there cobm a time in July of 1972 when you 
resK>ved oertain Ultra Sheen from your shelves? 

A That's correct. 

Q Did you seal a box at that time and put it on 
the side? 

A Yes, I did. 

Q Can you tell if that's the box? 

A This is the box. 

MR. WILSON: No further questions. 

NR. O'BRIEN: I have no questions. 

MR. SHARGEL: No questions. 

THE COURT: All right. That's all. You are 
excused. Miss. 

(Witness excused.) 

THE COURT: Next witness, please. 

MR. WILSON: Your Honor, at this time the 
government %K>uld like to offer the affidavit pursuant to 
stipulation. 

THE COURT: Very well, 

MR. WILSON: Ladies and Gentlemen, there has 
been a stipulation reached by counsel that a lawsuit 
against Dennis D*Amato and several others not including 

I .>o 
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t 

Itob4rt Donovan# Mta brought in July of 1972 in tha Unitad 


s 

Stataa District Court for tha Baatarn District of Naw 


4 

York. 


B 

TBB COORTt Ladias and Gantlaoan# a stipulation 


6 

is an agraaaant batwaan oounsal as to cartain facts# or 


7 

whatsvar is containad tharain# or that if a cartain witness 


8 

wars callad# that witnass would tastify to thasi# and it 


f 

takas tha plaoa of liva taatiacmy# or tastiaony froa a 


10 

' witnass# and it is tha saaa as any other avidanca that 


U 

goes in hara. All right. 


u 

NR. WILSON: Thank you# your Honor. 


IS 

That lawsuit was brought by tha aanufactiurar 


M 

of Ultra Shaan# Johnson Products# Znc.# saaking aonatary 


IB 

dsaagas and an injunction# and Govarnmant's Exhibit 23 


IS 

for identification is an affidavit sworn to by tha defendant 


17 

Dennis D'JUuito and filed with tha court in that case. 


IS 

With that stipulation# tha govarnaant will 


IS 

offer 23 for identification in avidanca. 


SO 

NR. O'BRIEN: Sana objection. 


tl 

NR. SHARQEL: Z have no objection. 


ss 

THE COURT: All right. Zt will be received in 


8 

avidanca. 


M 

(Govarnaant's Exhibit 23 for identification 


8 

was racaivad in avidanca.) 



IdS 

\ • • 

PHTIWII PWTlIlCT C«MT IW^OWTIIW. tIA. CatMtTWOMW 

r«uiv MMAM. mm ywa. cm mmm 













enUt) 


X78 

MR. WILSON: Your Honor,with that atipulation, 

I would like to read the exhibit. 

THE COURT: Very well. 

MR. NZliSOM: It is an affidavit# ladies and 

gentlemen. 

It says# Dennis D*Amato# being duly sworn"-- 

THE COURT: May Z do this: This relates solely# 
members of the jury# to Count 3 of the indictment which# 
as I have informed you before# relates solely to Mr.o'Amato. 
It has no bearing whatsoever# in so far as Counts 1 and 2 
are concerned# to Mr. Donovan# and it is not to be considered 
in any way in so far as Mr. Donovan.is concerned. 

It is offered solely for Count 3# which is 
against Nr. D*Amato. 

Is that satisfactory as an instruction# ladies 
and gentlemen? 

(All. nodded in the affirmative.) 

THE COURT: And counsel? 

MR. SllARGEL: Judge# may we have the whole 
•^^i*^*vit read from the beginning? 

MR. WILSON: I am going to do it from the beginning# 
your Honor. 

THE COURT: He wants the entire thing read in. 

OtXm Wilson read the affidavit to the jury.) 

i.J 
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MR. WILSONt That la tha and of tha affidavit» 
ladiaa and gantlenan. 

Your Honor^ if Z may hava ona minata. 

(Pausa.) 

MR. WZLSONt Your Honor# Z baliava that you 
hava anothar copy of this vhieh has soma additional material 
on it. You vara looking at it bafora. Zt has soma exhibits 
that ara attached to it. 

TBE COORTx Z hava it hara. This is Exhibit 
23. This has bean marked already as 23. Z'm sorry. 

MR. WZLSON: Z vould like to offer 23# this 
vision of 23# in evidence. Zt is .identical to the one 
Z read. 

imd, SHARGELi Mo objection. 

THE COURT: All right. 

(Government's Exhibit 23 for identification 
was received in evidence.) 

MR. WZLSON: Attached to this 23# ladies and 
gentlemen# are certain exhibits. 

Your Honor# Z would like to just direct the 
jury's attention to ona of them. That is tha one that 
is on the Xatterhead of Balsao Trading. 

JOL SHARGEL: Z object to this# your Honor. 

This if in evidence now. 

131 
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THE COURT: Well, he may read all of il or parts 

of it. 

Xf you want to read the rest of it, you may. 

MR. 8 HARGEL 1 I %rould prefer that he just pass 
it aroxuid to the jury. 

THE COURT: No. If he wants to do it this way, 
he may. It is in evidence. i 

I will inform the jury that after the case is 
sutnitted to you and if you want to see any of the exhibits 
or have any of the testimony read, or my charge read to 

( 

you, you are entitled to have those too. 

MR. WILSON: This exhibit. Exhibit 1 to the 
affidavit, is on the letterhead of Balzac Trading, Sundries, 
Toiletries and Cosmetics, 348 East 27th Street, New York 
10016, and it has" a telephone number YU.6-3270, and it 
says, “Sold to Metro Shops Supply Company, 980 dozen Ultra 
Sheen." 

Your Honor, may 1 see what witnesses I have in 
the witness room? 

THE COURT: Yes. If you've got a witness who 
will only take about 10 or 15 minutes, we will try and do 
that before our luncheon recess. 

(Pause.) 

MR. WILSON: Your Honor, I have no witnesses for 
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th« man«nt. 




■CUB COURT. All tl9ht. Hill you 9«ntl«,n .tap 


up her* for a momoat? 


(At the •idobar.) 


taka, Mr. Wilson? 


the COURT: How much longor arc you going to 


MR. WllsOMi 1 win have foor aora wlt.ia..e.. 


your Honor. On. would b. *ro» th. talaphon. coa^any to uay 
that that nuDd^r do., not balong to Baltac Tr«Il„ 9 , on. 


will ba th. poatal oarriw on that rout, to toll you that 


la no such address as that. 


I *111 than call a nu iron Carr-lowary in 
BaltW. Who Will identify thoa. J«:.. ..d I baliev. 


^ '^111 than call Gaorga Zisaar. 


MB COURT: One of the., juror, ha. amt me a 


not. indicating that tonight coamumc. Bannukah «.d would 


Ilka to gat out of l«r. no later than 4:30. 


in tonight. 


I *a. juat wondering whether w. can get aummation. 


MR. O'BRIEN. Your Honor, I nay call th. govern- 


•ant «p«t to toatlfy ragurdlng tha hwvlwrltlng. i would 


Ilk. to apeak to hia. bofor. i do that. 


the COURT: All right. 


MR. SMARGEi,. Thl. night be an appropriate tin. 
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2 

with regard to these two witnesses-“well» if we are going 

8 

to break for lunoh^ ire can do it then. 

4 

MR. WXL80MI X can read.some of the stipulations 

5 

to the jury. 

6 

THE COURT: Mhy not do it now? Let's go for 

7 

another ten minutes anyway. 

8 

MR. NILSONt All right, your Honor. 

9 

(In open coxirt.) 

10 

MR. WILSON: If I might just have one moment. 

11 

your Honor. 

12 

THE COURT: Yea. 

13 

(Pause.) 

14 

MR. WILSON: Ladies and Gentlemen, we have 

IS 

other stipulations that counsel have agreed upon to avoid 

16 

calling witnesses. 

17 

The first one is, if called as a witness, Marlene 

18 

Berry, an inspector with the United States Postal Service, 

19 

would testify that she received the jars of Ultra Sheen 

20 

marked Government's Exhibits 3 and 4 at the offices o£ 

21 

Johnson Products, Ino., in Chicago, Illinois. 

22 

With that stipulation, your Honor, the government 

23 

offers into evidence 3 and 4 for identification. 

24 

t 

THE COURT: Any objection? 

25 

MR. O'BRIEN: No objection. 


I J 'l 
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THB COURT: All right. 3 and 4 ara racalvad 
in avidenca. 

(Ck>varnnant*a tfxhibita. 3 and 4 for idantifica- 
tion wara racaivad in avidanca.) 

THE COURT: Will Z ba furnished with a copy of 
the stipulations that you have entered into? 

MR. HILSOM: Ymm, your Honor. They have been 
a little rough but Z think in essence they will be all 
right. 

The next stipulation^ ladies and gentlemen^ 
is, if called as a witness, Mrs. Ruth Baum, an officer of 
Baum & Company, a wholesale distributor of cosmetic and 
drug products, would testify that the company obtained 
the case of Ultra Sheen marked as Government's Exhibit 9 
in a sealed condition in the Interstate Cigar Corporation 
and that she turned over that sealed case of Ultra Sheen 
to Inspector Gene McHale of the United States Postal 
Service. 

Government's Exhibit 29 is the invoice from 
Interstate Cigar for this ease of Ultra Sheen. 

The third stipulation is that if called as a 
witness, Mr. Keiuieth Byrne, an officer of the Francine 
Company, a wholesale distributor of cosmetic and drug 

would testify that the company obtained the 

iJb 
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case of Ultra Sheen marked as Government's Exhibit 8 in 
a scaled condition from the Victoria Sales Corporation 
and that he turned over that sealed case of Ultra Sheen 
to Inspectc Gene HcHale of the United States Postal 
Service. 

Government's Exhibit 27 is the invoice from 
Victoria Sales Corporation for the case of Ultra Sheen. 

X£ called as a witness, Richard Wasserberg would 
testify that he is a vice president of Crown Glass Company, 
a distributor of glass products in Chicago, Illinois, 
and that Johnson Products, Inc., the manufacturers of 
Ultra Sheen conditioner and hair dresser, is a customer 
of Crown Glass. 

Government's Exhibits 3 and 4 are jars which 
Crovm Glass supplies to Jolinson Products. 

Crown Glass is tlie only supplier to Johnson 
Products of this type of 8-ounce jar. 

Each of these jars contains on the bottom side 
our customer code number, a 10-1. Each of these jars 
has been labeled through processing by which the paint is 
fused onto the glass jar and thus cannot be removed from 
the jar. 

This is done by putting the glass jar into a 
decorating oven which reaches temperatures of 11 to 1200 

• /t • 
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I have examined the jars auirked as Government's 
Exhibits 5, 6 and 7, and all of the jars in the case 
marked Government's Exhibits 8, 9 and 10. None of these 

the same as those which we supplied to Johnson 

Products. 

Crown Glass has not used any jars made by the 
Carr-Lowery Glass Company. Therefore, there are several 
ways in which the jars are different. There is no 10-1 
identification number. There is a locating notch area on 
the bottom of the jar which is not found on our jars. The 
®®''^ity nisaber on these jars is not 'in the same position 
as that found on our jars. 

The labeling on these jars is very different. 

It has been done by a cold color process in which the 
paint is applied to the jar and allowed to dry. 

The paint applied in this process can be readily 
removed from the jar whereas the paint on the jars which 
we provide to Johnson Products cannot be removed. 

Cro%m Glass Company has sold these identical 
jars but without the Ultra Sheen labeling painted onto 
them to no more than three other firms. 

With that stipulation, your Honor, the govern¬ 
ment will offer what I think has not yet been offered, 5, 

IJ/ 
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6 and 7 into evldanca. 

THE COURT} Any objection? 

NR* O'BRXEMt NO objactiont 

NR. SUARGEL: No objection. 

THE COURTS All right. 5, 6 and 7 will now be 
received in evidence. 

(Governnent'8 Exhibits 5# 6 and 7 for identifica¬ 
tion were received in evidence.) 

MR. WILSONS Yosar Honor, I think Z cannot go 
any further right now, your Honor. 

THE COURT: All right. Fine. I think this is an 
appropriate tine. It is qviarter of 1:00. I did receive 
a note before about the question I asked and Juror No. 4 
indicated that he had been ordered to be home by 6:00 P.H. 

He would like to leave court between 4:00 and 4:30 if it 
is at all possible. We will make every effort to bring 
that about, and I anticipate that we will be able to 
accomplish what you wish. I expect that we will adjourn ap¬ 
proximately around 4:30 this afternoon, which means that 
you will not receive the case for deliberation until 
tomorrow, but that's perfectly all right. I don't think 
we would be able to do it anyway, so I don't think it is 
going to interfere too much with our procedures. 

We are going to recess now. It is quarter to 

IJo 
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ItOO. You night got o Ilttlo heodstort on tho liOO o'clock 
lunch rush. Z oxpoct you to bo back horo at appro.v.inatoly 
5 ninutoa to 2t00. Do your boat to bo horo* 

Don't diacuss tho caao* Don't BMko up your 
ninda about it yot. You aro not in a poaition to do that 
yot bocauae you havon't hoard all tho toatinony. Have a 
ploaaant lunch. 

(Tho jury loft tho courtroom.) 

THE COURTt All right. Bo back horo pronqptly 
at 5 ninutoa to 2t00. 

MR. O'BRZEMt Aro wo going to bo aakod to aua up 
thia afternoon? 

THB COURT: How long euro you going to take? 

Z don't know how nany noro witneaaoa wo have. How long 
do you anticipate your aunnation will take now? 

NR. O'BRZEM: Vary honeatly-** 

the COURT: ffoll# Z would oxpoct that anyway. 

You don't have to audco ouch a preface. 

HR. O'BRZEM: Yea* your Honor. Juat ^ia aide 
of an ho\ir, 

THE COURT: Mr. Shargol? 

NR. SHARGEL: A half-hour. 

THE COURT: Nr. Wilaon? 

NR. WZItSON: No noro than 45 ninutoa. 

IJU 
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THE COURTt Approximately two hours o£ sumaation. 

And how Bttoh testinony? 

MR. WILSONt Well* we might be able to stipulate 
to two of the four witnesses Z*n going to call. It should 

be at most a half-hour* 

MR. O'BRIEN: Your Honor* I may have to call 
witnesses* one being the government expert. 

THE COURT: If you call witnesses and we run 
awhile* we can't do it. 

Now* I'm not going to restrict you as to time* 
but you may end up with defense summations this afternoon 
and summations by the government tomorrow morning. 

MR. SHARGEL: I would object to that. 

THE COURT: Your objections will be noted in 
the record* and I'm not putting any pressure on you at 
all whatsoever* but that won't be the first time that it's 
been done. 

MR. O'BRIEN: I'm sure the Court of Appeals 
will affirm it* and there is no question about that at all. 

THE COURT: I am not anticipating in any way or 
trying to put any pressure on you. 

MR. O'BRIEN: X would ask your Honor very 
seriously that if we can't get all the summations in this 
afternoon* not to have any of them.- 

\ ..J 
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THE COURTS than w« will taka up tha 

whola aoraing tomorrow and wa wouldn't gat to tha jury 
until bafora lunehf or wa wouldn't gat to thorn until aftar 
lunch# and than you run into tha problem of dalibarating lata 
at night and— 

MR. SUARGELs Today tha aohadula waa going to ba— 

THE COURT: Lot's saa whara wa go aftar 5 aUjautas 
to 2:00. Thara is no reason why you shouldn't ba praparad 
to ssa up in tha event that you have to. 

MR. SBARGEL: May Z make a record on one thing? 

Z would object to tha tastiaK>ny which Mr. Wilson 
proffered at tha sidebar, that baii^ tha testimony of tha 
tala phon a company raprasantativa as to tha fact that there 
is no such number for Balsac Trading, and (2), to tha 
witness testifying to tha affect that thara is no such 
address. 

Thara has bean no evidence hare that Balsac 
Trading Company was in any way in control of tha defendant 
D'Amato. Zt was simply that ha received, or that his 
affidavit stated that ha received that document from 
Balsac Trading Company. 

Now, Mr. Wilsom wants to coma in and discredit 
this piece of avidanoa—> 

TUB COURT: Xsa*k It part- of Count 3, tha fact 

Lji 
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that the circunstance is that there isn't such a coaq>any 
but part of a false statement like that was made to the 
Grand Jury? 

MR. SHhRGELt Not to the Grand Jury. 

MR. MXLSOMt But to the Court,in the affidavit. 

THE COURT: The court at Eastern District. 

MR. SHARGEL: But with regard to the bill 

there is no evidence that the defendant D'Amato falsified 
thxs. That's the difference. 

MR. WILSON: The fact that is false is another 

fact that the jury can consider in determining whether 
this was all fictitious. The failure to prove that would 
be a matter which a juror could infer as giving some valid¬ 
ity to the claim that there is a Balxac Trading. 

THE COURT: Z think it is admissible. I really 

do think it is admissible. 


ruling— 


MR. SHARGEL: Well, based on your Honor's 


THE COURT: But regardless of whether it Is 


admissible or not shouldn't affect the ability to stip¬ 
ulate. I mean— 

MR. SlIARGja.: That's what Z was getting into. 

TUI'. COURT:. Regardless of whether, Z mean, and 
Z will reconsider IR over the lunch recess, but you Ue- 
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whsthar or not you want to stipulata it. 

Z told tlM jury that the atipulationa are to the 
effect that if witneaaea were called that they would tea* 
tify to these things» not that they have to accept them 
as fact. 

NR. 8UARGEL: Z would like to note for the record 

ny exception: to your Honor's ruling and 1 would**- 

THE COURTS Z suiy change ny ruling.at 2:00 o'clock 

MR. WZLS(Ri: Z think what Mr. Shargel is saying 

is that he won't require me to produce a witness if your 
Honor should rule that we can produce a witness. He is 
willing to forego the witness. 

THE COURTS Z didn't understand him to say that. 

NR. MZLSONs Z think that's right. 

THE COURTS Z would have hoped that you would 

* 

do that, we will take two of the four, and maybe I will 
sustain your objection. Nr. Shargel. 

NR. WZLSONs Z would want to be heard on that 
before you did. 

THE COURTS Z know the problesi. yes. ’ 

MR. WIIfSONs We still have the Government Exhibit 
number 22 which is the Ideal invoice. 

I again %#ould renew ny offer of that document on 
the grounds that it has been identified properly as a 

.w U vJ 
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record of the Ideal Decorating Corporation and« on the 
face of it, has a narked relationship to the issues in this 
case. It is Sinmer Associates; it is the same 408 cartons 
that Mr. Bausch testified that he delivered there. 

THE COURT: I am Still reserving on that. I 

am leaning towards the admissibility of it, really. 

MR. O'BRIEN: Your Honor, at this point, I then 

would like to raise other points that hre going to come 
up with regard to this. 

Mr. Wilson and I have discussed this last night 
on the calling in a witness, well, with invoices that are 
close to tills number. Chavis— 

MR. WILSON: That's right. 

MR. O'BRIEN: I understand that Hr. Wilson is in 

possession of certain information. He has not told me what 
that information is. That information may be Brady material, 
I understand. 

MR. WILSON: I never said that. 

HR. O'BRIEN: Well, I asked Hr. Wilson whether or 

it was Brady material. He says it is eurguable. 1 wouldn't 
quote Hr. Wilson. I'm saying that I feel--' 

THE COURT: He knows his obligations and he would 

hate to have a conviction here under 2255. 

MR. WILSON: Or worse. 

THE COURT: Or worse, yes. 
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NR. WILSON: It Bay bm your Honor would tukm 

tho first ruling on that. 

TBB COORTt Yaa. 

NR. WILSON: Your Honor, I hava, aftar wa laft 
court yaatarday, baoauaa of oartain oontaeta I hava, bean 
abla to hava Nr. Bookbindar who runa that oonpany go 
through all hia invoicaa. Ha producad, lata last night 
hara, a eartain quantity of them. Ha has gone back and 
produ c ed sena nora at his place. 

They are all over the lot, frankly. I think an 
argunant could be nada by Hr. o'Brian based on thair avail 
ability. 

I will produce Hr. Chavis and let him be called 
as a dafanaa witness and I will have an opportunity to 
cross*-axamina him. 

NR. O'BRIEN: And will Mr. Chavis also have the 

records hare? 


HR. WILSON: Right. And I will not object to 

whether ha can identify than properly or not. They can go 
in. 


XUE COURT: Before 2:00 o'clock. 

NR, WILSON: I hope wa can do that. 

.'MOL O'BRIEN: Yes, your Honor. 

..THE OOURT: Anything else? 
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(Mo responto.) 

THE COURTS This 3500 matorial really should be 
handed over long before but other judges have other ways of 
saying it»> but you db it. 

MR. MZX.SONS And most people who stand in my 
shoes will argue that the proper way to do it is the way 
your Honor has been doing it. 

THE COURTS Well# there is no doubt that is the 
legal way of doing it and hopefully nobody is going to do 
anything illegal up here. 

On the other hand, you have the question, really 
philosophically, about the failure, in an appropriate case, 
such where you have responeible counsel on the other side , 
of not turning over all the suiterial. You have the omnibus 
hearings in other circuits where everything is laid bare 
and many times it leads to a just disposition of matters. 

But we are not under that compulsion or directive 
in this circuit and, of course, I eun going tc follow wiiut's 
required here. 

(Adjourned to 1:55 o'clock p«m.) 
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. 

AFTERNOON SESSION 

2t00 o'clock p.m. 

(Jury prasont*) 

THE COURT! Proceed. 

NR. WILSON! The government cells Mr. Edward E. 

Noel. 

NR. EDWARD E. NOELf called as a witness by the 
government, being first duly sworn, testified as follows: 
DIRECT EXANIMATION 
BY MR. WILSON! 

0 Mr. Noel, where are you from? 

A Baltimore, Maryland. 

Q For whom do you work? 

A Carr-Lowery Glass Company. 

0 How long have you worked for Carr-Lowery Glass 
CoRq;>any? 


A 27 years. 

0 Have you been manager of the plant in Baltimore 
in the course of those 27 years? 

A I was plant manager from January, 1970 until January, 

1972. 

Q What do you do now? 

A I am sample liaison now. 

0 What does that mean you do? 

«..vJ t 
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A Z an in with production of—regular production 
plus new design. 

Q Are you familiar with the 8-ounce jar number 250 
manufactured by the Carr-Lowery Glass Ccnpany? 

A Yes, sir. 

Q Before coning out on the stand this afternoon, 
have you been examining the jars which are in Government 
Exhibits 8, 9 and 10 in evidence as well as the jars that 
are-marked as 5, 6 and 7? ’ 

A Yes, sir. 

Q Who manufactured those jars? 

A With the exception of tw<> Jars«.'Carr-U)w«ry manu¬ 
factured them. 

Q Those two jars are—are those tw jars Government 

Exhibits 3 and 47 

A Yes, sir. 

Q What is the basic difference betiieen Government 

Exhibits 3 and 4 and 5, 6 and 7 that caused you to identify 
them? 

A The basic difference is in the bottom, the bottom 
of the jars, plus the identification marks. 

Wm have a mold number in the center of the jar. 

We have a xamp on the bottom. We have sort of a bevel, 
call a beveled-type push-up and larger bearing 

* / I , 
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•urfaott than the other jare. 

Q Are the jare which you have identified as being 
fro« Carr-Lowery sold ^to anybody-wto wants to buy them? 

A Yes, sir. 

Q Are you familiar with the sales records kept 
«t your company for those jars? 

A Zn general. 

(Government's Exhibit 31 was marked for identi¬ 

fication.) 

Q Do you know when this jar was first manufactured? 

A 1969. 

Q Can you tell us what Government's Exhibit 31 for 
identification is? 

A This is a record kept in our sales department 
of the order numbers, the customers who order this jar and 
the date it was shipped. 

Q Is that record kept in the regular course of the 
business of Carr-irfjwery Glass Company? 

A Yes. 

® J^^Sfular course of business of Carr- 

l-wry GIm. Ca>p.ny to oak. thi. r.eord at or «>oot.th« tliuos 
reflected by the entries? 

A Yes, sir. 

MR. HZLSOMt The government offers it into evidence 
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HR, SHRRGEL: My objection» if it plMsa tha 

court, is on tha grounds of ralavanea to my eliant. 

MR. O'BRZEMi Mo objaction, your Honor. 

THE COURT: Raoaivad in avidanoa. 

(Govarnsant's Exhibit 31 was racaivad in avidenca.) 
Q How many jars ara in a gross? 

A 144. 

MR. WlZiSONt Mo furthar quastions. 

MR. O'BRZEMt Your Honor, may %ra have a recess? 
THE COURT: Yes. 

MR. WILSON: Tha raason for sosia of the recesses, 

your Honor, is not present now. 

THE COURT: Will you accept that? 

MR. O'BRIEN: Yas, your Honor, I will. 

CROSS-EXAMINATION 
BY MR. O'BRIEN: 

Q Would you show me the bottles that you say are 
manufactured by Carr-Lowery? 

A This one, this one, this one. 

Q These three are the same? 

A Yes. 

THE COURT: Which three ara they, 5, 6 anu 7? 

MR. O'BRIEN: That's correct, your Honor. 

Q Taka a look at Exhibit 5. You said that the 
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bottoB of th« bottlo— 

TBB COURT: Tho jurors can't svon haar you now, 
Mr. O'Brien. Speak iqp. Xt is all right for you to stay 
there for this purpose. 

Q You said that froB the botton of the jar you 
could tell that it was manufactured by Carr-Loweryi is 
that correct? 

A Yes. 

Q Mill you point out to me and show me what you 
were referring to %dien you indicated a number of points? 

A Ms had a number in the circle'in the center of 
the jar. This particular jar has no number in it. He 
have our mold or our cavities are numbered 1, 2# 3, 4, and 
ao forth. 

i 

Q Just so I get you straight, you said that Carr- 
Lowery's cavity and nximber appears on their jars. 

A In a circle. 

THE COURT: Excuse me a minute. Do you have a 

red brush pen or something like that? 

0 We are calking about this circle in the center? 

A Yes. 

Q You say that GBrr*j:xiwery has that indentation and 

also a number there? 

A .iJteo* sir. 

Z: l ‘ 
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Q Za it fair to say that thara is no nunbar thare 
in a oirela? 

A * Thara is no numbar in that circla. 

Q Mill you tall ma idtat alsa, on this jar» you hava 
tastifiad on diract^indicatas to you that it is a Carr~ 
Lowary jar? 

A Wa hava a bavalad-typa.push-up. Tha push-up is 
daep and ft has a baval to it. 

Q So va ara indicating tha aids of this glass here 
where I have dratm soma rad marks on? 

i 

A Yas, sir. 

Q You say that's beveled? 

A YeSf sir. 

Q Do you know if any other manufactxirer of a similar 
type jar has tha same type of bevel as appears here? 

A They could. 

0 S;., other manufacturers could have that bevel? 

A Yes. 

Q Will you tell me what else on this jeu: indicates 
to you that it is a Carr-Lowary jar? 

A Ha hava a notch, a locating notch. 

Q I will draw red, heavily, on what you indicated 
as the locating notch. 

will you tell us tits purpose of a locating notch? 
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2 

A A locating notch la whan thara la olthar 


3 



4 

of the jar. 


5 

0 Would it be a fair etatement to say that a man¬ 


6 

ufacturer who is going to have some sort of screening or 


7 

wanted his jar available for screening would have to have 


8 

a locating notch on that jar? 


9 

A Not necessarily that type. 


10 

Q But he %rould have to have a locating notch? 


11 

A He would have to have some type of locating notch 


12 

or lug. It could be on the botton or it could be on the 


13 

side. 


14 

0 In your 27 years experience? 


15 

A Yes, sir. 


16 

Q Could you tell us how many manufactiirers there are 


17 

of this kind of a jar? 


18 

MR. WILSON: I object to the "kind of,** your 


19 

Honor. This is not a "kind of" a jar. This is a particular 


20 

jar. 


21 

NR. SIIARGLL: Mr. Wilson is testifying. 


22 

THE COURT: Proceed. 


23 

MR. O'BRIEN: I am referring to Exhibit Nurabor S 


24 

when I say "this kind of jar." 


25 

MR, WILSON: I object to the word "kind," 
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2 

3 
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6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 
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"A jar the exact duplicate of that," that is the 
question that should be put to the witness, or I object to 
it as being too general* 

MR. O'BRIEN: Z think I'd rather cross-exryIne. 

THE COURT: Proceed. 

Q Could you tell us how many other manufacturers 
there are of a jar similar to Exhibit Number 5? 

A Not—there is a few that I know of similar to it. 
It would not be an exact duplicate. 

Q Tell me how many manufacturers there are of an 
8-ounce round j^u:? 

A An 8-ounce round jar— 

THE COURT: You have to go through the diameter 

and so forth. The S4uae diameter? 

THE WITNESS; This ju is what we call our stock 
jar. We sell this to anybody, now. Any other glass plant 
could make a jar similar to this. 

Q How many other glass plants ^u^e there capable of 
making a jar similar to this? 

MR, WILSON: Objection. 

THE COURT: I will allow it. 

A 1 don't really know. 

Q Would it be 100? 

A More than lOU, I guess. 

I i 
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A thousand? 


A Not a thousand, no. Between 1 and 500, 

Q Have you ever inspected— 

How maay jar. hav. yoo actually seen of other 
manufacturer.? ilow many jar. of other manufacturer, hav. 
you actually seen? 

A Two, 


Q Could you then—well, you have only seen two of 


them? 


A Right. 

Q la it a fair statement to say that you couldn't 
tell me whether or not those 1 to 500 other manufacturers 
would have a locating notch identical to yours? 

A If they have a mold shop that could make the 
molds, they could have it. 

Q There is no patent on this? 

A There is no patent. 

Q On this locating notch? 

A No. 

0 Would you tell us what else on this jar— 

A Our bottom b«ap surface is a little bit wider 
because of the type of push-up tliat we have on it. That 
is where the jar sets on its base; this part is a little 
wider than the other two jars. 
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Q You are comparing this jar against this'jar— 

THE COURT: Would you refer to exhibit numbers? 

Q You are comparing Exhibit Number 5 with isxhibit 
Number 4 and you are saying that your base is wider than 
their base? 

A BMrine surface. 

Q All right, the bMTlngsurface is wider. 

* fair statement to say that other manu¬ 
facturers, this 1 to 500 other manufacturers, could have 
* ^®6''HBTfHeeidentical to yours? 

MR. WILSON; Objection. 

THE COURT; No. I will permit it. You may 

answer. 

A They could. 

Q Is there anything elso on this jar, then, that 
makes you believe that It is a Carr-Lowery jar? 

A Just the things that I have pointed out. Mainly 
the mold number in the center. 

Q It is mainly that? 

A Yes. 

0 There is nowhere on this jar, is there, your naiao? 

A No. 

0 Carr-Lowery? 

A No. 

.. lb 
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MR. O'BRICU: I have no other questioner your 

Honor. 

MR. SHARGEL: I have no questions of this witness. 

THE COURTS Any redirect? 

MR. WILSON: Yes« your Honor. 

REDIRECT EXAMINATION 
BY MR. WILSON: 

Q You were visited in the last two weeks by a postal 
inspector in Baltimore« were you not? 

A Yes. 

Q And he showed you certain jarsr did he not? 

A Yes. 

Q And you compared those jars to the actual sample 

from the mold that you retained? 

:4R. SHARGEL: I object to the form of the question. 

Q What did you do when the postal inspector visited 
you with the jars? 

A I compared the jars he showed me with one of our 
shelf samples of a job out of this mold. 

Q You have already indicated certain items on the 

bottom which caused you to identify this as tho exact jar 
that came from your mold. 1 show you**- 

MR. O'BRIEN: YouT Honor, I object to leading 

and statements— 

.A , 
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THE COURT: I think that's introductory to a 

question. 

Q X show you another circle that I am marking with 
an "xr. 

Could you tell us what that is? 

A Originally we had the mold number, instead of 

being in the center it was off to the side. Sines that 

time we moved it to the center and this other little circle 

here. Ststead of making a whole new set of bottoms for this 

jar we simply ground off or drilled out the mold number 

in the circle and inserted a plug in here. The plug shows 
.. • 
up in the final bottle. 

MR. WILSON: No further questions. 

THE COURT: Any further recross-^examination? 

RECROSS EXAI'IINATION 

BY MR. O'BRIEN: 

Q Do you make that same type of jar without a 
locating notch? 

A We can. yes. sir. 

Q If I placed an order asking for a jar without a 
locating notch. I could get one? 

A Yes. 

Q You don't know anyone in this courtroom, do you. 
other than—you don't know anyone at the defense counsel 

.1 » 
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2 

table? 


3 

A No, Sir. 


4 

NR. O'BRIENt That's all. 


5 

MR. WILSON: That's all. 


6 

(Witness excused.) ' 


7 

THE COURT: Next witness? 


8 

MR. WILSON: There are two stipulations that I 


9 

would like to read now. 


10 

Again, to avoid calling the witness, if called as 


11 

a witness, James Stafford, an employee of the New York 


12 

Telephone Company, would testify that the telephone number 


13 

986- 3270 and 986-3271 has been held by the Donald Zucker 


14 

Company at 201 East 42nd Street in Memhattan since at 


15 

least June 11, 1965. 


16 

• 

That completes that stipulation. 


17 

If called as a witness, James Roy, an employee 


18 

forthe United States Post Office Department, would testify 


19 

that he is the route carrier of mail on East 27th Street 


20 

and that at least since 29—at least for the past seven 


21 

years there has been so each address as 348 East 27th Street. 


22 

That completes that stipulation, your Honor. 


23 

THE COURT: . . Again# siembers of the jury, I just 


24 

want to repeat, these stipulations are entered not as 


25 

proof of the facts but SMU’ely that if a witness were called, 

i ‘J 
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that he %#ould so testify. We do away with the necessity 
of calling the witness. 

Ml right. 

MR. WILSON: The government renews the admissibili 

of Government's Exhibit 22. 

THE COURT: It will be received in evidence. 

MR. WILSON: I'd like to show that to the jury, 

your Honor. 

(Government's Exhibit 22 was received in evidence.) 
MR. O'BRIEN: Your Honor, my prior objection— 

THE COURT: Yes, yes. 

MR. WILSON: I can't find that at this time, 

your Honor. I will just go on to another stipulation. 

THE COURT; All right, it has been received in 

evidence. 

MR. WILSON: If called as a witness, James Boyle, 

an inspector with the United States Post Office Department, 
would testify that he visited Metropolitan Avenue in 
Brooklyn, New York and could find no such address as 14 
Metropolitan Avenue. 

That completes that stipulation, your honor. 

Your Honor, may I have a moment with counsel? 

THE COURT: Yes. 

(Pause.) 
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(At the side bar.) 


NR. SHARGEL: Your Honor^ there is a stipulation 


with regard to the attorney who aided in the preparation and 


submitted the affidavit. Mr. Wilson is about to suggest 


that I am playing games with the stipulation. However, 


last night when this was gone over, it was gone over with 


I<lr. O'Brien. 


It was indicated to Mr. Wilson that we were not 


stipulating to this in this form. Therefore, Mr. Wilson 


should have kno%im that, as of last night, there was no 


stipulation. 


As of this morning, and it is now 2:30, there 


was no stipulation. Now, with the jury sitting in the 


box, he turns to me and says "We will stipulate or alter 


the stipulation." 


I had every reason to expect 


that the witness would be here. 


MR. WILSON: That's an outrage. Mr. O'Brien 


was told- -told me yesterday that he, of course, would want 


some additional information with respect to the place tiiat 


it was signed, and I am perfectly prepared to put in here 


where it was signed according to Mrs. Garland. 


They are simply playing games with the governraent 
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2 

TU£ COURT: la she available? 

3 

MR. WILSON: I am sure she is available. 

4 

THE COURT: It we go over* we will have to go 

5 

over. 

6 

MR. WILSON: Frankly, your Honor, the affidavit 

7 

now in evidence bears the legend "Signed in the County of 

8 

New York." and I suppose that, for purposes of venue,’ 

9 

on the record before this court, that that document 

10 

establishes there is venue on its face, and we would not 

11 

even have to call Sylvia Garland, this witness. 

12 

It may not be am accurate portrayal of all the 

13 

facts known to all the parries here, and therefore, I 

14 

1 

thi.nk the stipulation is a desirable thing, but the prac¬ 

15 

tical effect under the law is the same. 

16 

MR. O'BRIEN: Your Honor, I would like to just 

17 

clear up the record. 

18 

THE COURT: Don't worry about that. Don't argue 

19 

about it. Misunderstandings arise-- 

20 

MR. O'BRIEN: There are additional facts that 1 

21 

♦ 

asked Mr. Wilson to include in No. 7. 

22 

MR. WILSON: You havo to give then to me. It 

23 

is your client. V/hat was his title and what were the jobs— 

24 

I will take all that out. I don't need any of this. I 

25 

will just put in that he has a BA in chemistry, O.K.? 

2n 
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That's what you promised me a month-and-a-hal£ ayo. 

MR» o ORIENt Mr. Wilson^ you said you wanted 
this in. I said I would agree to the entire No. 7 as 
long as we added the sentonce-*- 

MR. WILSON: Give me the numbers. 

MR. O'BRIEN; All right, I will give them to 
you. You don't hand this to me at counsel table with 
nothing in there. 

THE COURT: We will have a recess. 

(In open court.) 

THE COURT: Members of the jury, we will just 
take <1 short recess. 

(Recess.) 

(In the courtroom. Jury present.) 

MR. WILSON: There are some more stipulations, 
your Honor. 

Ladies and Gentlemen, it is stipulated that 

the facts set forth in the affidavit. Government•s Exhibit 

23. were recited by Dennis D'Amato to hi. attorney in that 

civil case, to Sylvia Garland, in her office in llanhattan 

and that the affidavit was then prepared in her office in 

Manhattan, and that t».e affidavit was signed by Mr. D'Amato 
in Brooklyn. 

i* the end of that stipulation, 

' • . 

O 
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Finally, it is stipulated that Robert Donovan 
received a Bachelor of Arts decree with a najor in 
Chemistry from Hofstra College in I960; that ha was employed 
at the Stauffer Chemical Company in San Francisco, Cali¬ 
fornia, as a sales representative from 1962 to some time 
in 1964; and that he was employed by the National Distillers 
and Chemical Corporation as a sales representative in the 
Chemical Division dealing with industrial alcohol and 
polyethylene from September 1, 1964 to July 1, 1966, and 
again, from August 18, 1969 to March 31, 1972. 

Would you give us the end of that? 

I4R. O'BRIEN: And at National Distillers and 
Chemical Corporation they prohibited outside employment 
that would involve the disclosure of their trade secrets. 

MR. WILSON: That completes the stipulations, 
your Honor. 

The government calls George Zimmer. 

GEORGE ZIMMER, called as a witness by the govern¬ 
ment, being first duly sworn, testified as follows: 

DIRECT EXAMINATION 
BY MR. WILSON; 

0 Mr. Zimmer, what do you do for a living? 

A I am a cabinetmaker. 

ti Do you have your— 

9 
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2 

A Self-employed. 


3 

Q When's the neme of your company? 


4 

A A-1 Woodworking. 


5 

Q How long have you been doing that? 


6 

A About eight years. 


7 

Q What is your home address? 


8 

A 163 West 19th Street. 


9 

Q Where is that? 


10 

A In Huntington Station. 


11 

Q In Hew York? 


12 

A Yes. 


13 

Q Would you tell the jury what your telephone number 


14 

was during 1971? 


15 

A 271-0679. 


16 

Q Do you know or recognize any of the people seated 


17 

at this table? 


18 

A Ho, I don't. 


19 

Q Did you ever utilize an answering service in 


20 

21 

Port Jefferson called the Port Jefferson Telephone Answering 

Service? 


22 

A No, I didn't. 


23 

Q Have you ever utilized an answering service 


24 

anywhere? 


25 

• 

A No, nowhere. 
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Q Here you listed in the 1971-72 Suffolk County 
telephone directory? 

A Yes. 

Q How m&ny George Zimmers are listed there? 

A One, to my knowledge. 

MR. WILSON: No further questions. 

MR. O'BRIEN: No questions. 

MR. SHARGEL: No questions. 

THE COURT: You may step down. 

(Witness excused.) 

MR. WILSON: The government rests, your Honor. 

THE COURT: Members of the jury, that means 
the government has concluded its case. All the testimony 
that it is going to present here has been offered. 

Before we proceed further this afternoon, I 
think it is necessary that we take a recess again. It 
shouldn't be more than five or ten minutes. 

(The jury left the courtroom.) 

MR. O'BRIEN: Your Honor, at this time the 
defendant Donovan moves, pursuant to Rule 29 of the 
Federal Rules of Criminal Procedure, for a directed judg¬ 
ment of acquittal on the^ grounds that the goveriunent has 
failed to establish beyond a reasonable doubt the essential 
elements charged in both Counts 1 aikl 2, sir. 

*<. o 
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With regard to Count 2, I submit that the 
government was required to prove that Mr. Donovan either 
lent or caused to be sent through the mail the letter 
specified in the indictment. 

regard to that, the witness has testified 
that he received a telephone call the previous day and in 
that telephone call the caller ordered certain jars, and 
that there was no discussion whatever regarding a letter, 
and that the caller never asked him to send a letter. For 
some unexplained reason, the witness—and I forgot his 
name— 

THE COURT: Edward Hussey. 

MR, O'BRIEN: Mr. Hussey sent a letter. The 
letter added nothing, it was not necessary. The order 

h.d .lr.ady b«.n placed. Mr. Hu.aey, on his own initiative 
decided to write a confirming letter. 

In United States against Weissman, 83 Fed. 2d 470 
a Second Circuit case-and there is an annotation on that 
case toocfcaling with causing the mail to be seat under tiie 
mail fraud statute—held, among other things, that the 
mailing must be the natural and foreseeable consequences 
of the act intentionally done by the defendant, with knowl- 
edge by the defendant at that time that such a mailing 
would actually take place. 

Iw i 
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There is an annotation on that. I cited it in 
my requests to chaurgo. I citod this case ^'iin. the ALR, an 
annotation which deals with that case and other cases. 

It is clear» your Honor, that not every use of 
the mail makes it a mail fraud. There have been a number 
of cases, one as recently as 1971 in the Second Circuit, 
United States against Chasin, 451 Fed. 2d 30i, where they 
held that not every tangential use of the mail makes a 
local fraud case into a federal fraud case, and you must 
consider the extent of the contribution which the mail 
made to the success of the scheme and find that the mails 
were used as an essential ingredient of the scheme. 

I'd say that Count 1, that letter, does not 
come anywhere near the requirements set forth in that case 
Also, your Honor, as recently as Novenber 14, 
1973, the Supreme Court in United States against Mays has 
criticized a number of circuit courts.* There was argument 
on that case and 1 have it cited here, your Honor, only 
in the Criminal Law Reporter I don't think the case is 
reported as yet. I would hand it up to the court and 
ask the court to consider that. 

Basically, they said that not every use of the 
mail makes a mail fraud case, and it dealt specifically 
with credit cards. They said that the per se rule, or 
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they indicate that the per se rule, that the defendant 
should have known, if he uses a credit card, that credit 
card companies send things through the mail— 

THE COURT: There hasn't been a decision yet 
on this by the Supreme Court. It is pending. I kraw. I 
have a couple up in the Court of‘Appeals on which they 
have affirmed credit card uses of the mails—I guess the 

last one was—and our circuit, so far, has held that that 
is sufficient. 

Our circuit still, unless the Supreme Court comes 
down witli something to the contrary, holds that U.S. against 
Mays is the applicable law in the circuit. I can't do 
anything about tJiat. 

Thanks for this but we haven't gotten a decision 
yet on that. 

MR. O'fiRIEti: With respect to Count 2, your Honor, 
again, the purchase order, I cite United States against 

Chisholm, which is a Second Circuit case, and it must be_ 

even the purchase order there>-must be that the mailing was 
an essential ingredient to the scheme. 

I don't even think the purchase order reaches 
an essential ingredient to the schema whereby products— 

■s. 

THE COURT; Let me suggest this. I don't liave 
much problem with the purchase order as clearly being within 
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this. Z have some problem with Count 1. I want Mr. 

Hussey's testistr. y re-read to me. 

Z am going to deny the motion at this time with 
respect to Count 1. Z am going to have Hussey's testimony 
re-read to me# and you will know before you sum up Whether 
you are going to have Count 1 go to the jury or not. 

Unfortunately# the court reporter who was here 
yesterday is out sick today. Z am assured he will be here 
toBiorrow morning# and 1 am going to try, in the meantime# 
to see if we cM't have someone else re-read to me Hussey's 
testimony. * 

The way it is now# Z am going to deny that motion. 

MR. O'BRZENx At least Z am relieved that Z 
don't have to sum up today. 

THE COURT: You fellows have done a pretty good 
job on agreeing not to agree. Zt's all right. 1 may 
still have defense counsel sum up today. 

MR. O'BRZEN: As far as the time of the mailing, 
there has been a number of cases# one in the Third Circuit, 
and a Supreme Court case# which has held that the scheme to 
defraud must have been devised prior to the mailing and 
that if the mailing took place before the sch«se to defraud 
was devisod# t.iat that wouldn't constitute mail fraud. 

ilere that lettor was in January and the purchase 
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order was in February of 1972. The evidence shown here was 
that none of these products were nold until July of 1972 
and the government— 

THE COURT: They could not have been sold until 

the jars were obtained anyway. 

MR. O'BRIEN: It is a factor that bears on it, 

your Honor. i don't say that answer is it. My point is 
that the government has not in any manner, shape or form 
produced any evidence to show when the scheme was actually 


devised. 


If it was devised after the mailing, then we 


have no mail fraud case and we have a local fraud case which 

is punishable as a misdemeanor under the general business * 
law. 

THE COURT: Isn't that really a question of 

fact for the jury to determine on the basis of all the cir¬ 
cumstantial evidence in this case, the same as a conspiracy 
is never put down in writing, and so forth? I think thafs 
the applicable law in this case. 

MR. O'BRIEN: I feel, if there is something-- 

there is no eviuence here, and I can't see how a jury could, 
without reason, find the defendant guilty on the evidence 
that's been prouuced. 

THE COURT; When was the phone establiahed in 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Zimmer 6 Associates? 

MR. WILSON: Septoober o£ 1971, your Honor. Prior 

to January 18, 1972 Mr. Hussey testified that he had had 

) 

prior business dealings with Mr. Zimmer and had sent him 
some other samples of an opal jar which is a different kind 
of jar. 

There is also in evidence, your Honor, a letter 
sent to the Sterling Seal Company which talks about how 
Zimmer & Associates, at a time earlier than the purchase 
order for the jar caps, which is 12/13/71, prior to tliat 
time they already ordered a different kind of seal. , 

s 

1 % 

In other words, it appears that Zimmer fcAssooiatee. 
have been set up and are doing things prior to the start of 
1972. 


MR. O'BRIEN: See, your Honor, that supports 

my point for this reason, that if Zimmer & Associates were 
involved in a legitimate business and then some time after 
the letters are written they go into an illegitimate business, 
it is not mail fraud, very simply. 

THE COURT: I think that's an argument that has 

to be made to the jury rather than on the law, really, as a 
question of fact, rather than a question law. 

MR. O'BRIEN: I believe your Honor has to find 

some facts to support that the scheme was planned. 

t • 

\J w 
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TilE COURT: As I say» I eun going to deny the 

motions. I have no problem with Count 2. I have some res¬ 
ervations about Count 1 which you will know about before 
you sum up. 

MR. WILSON: Do you want to hear me, your Honor, 

on Count 1? 

THE COURT: Why don't I heeu: Mr. Shargel first. 

Incidentally, is there going to be any further proof this 
afternoon? 

MR. O'BRIEN: Yes, your Honor. 

THE COURT: If not, I was going to let the jury 

go. 

MR. SHARGEL: May it please the court, at this 

time, on behalf of the defendant Dennis O'Amatd, I move, 

% 

pursuant to Rule 29-A of the Federal Rules of Criminal Pro¬ 
cedure, for a judgment of acquittal on the grounds that the 
evidence adduced by the government is insufficient to 
support a finding beyond a reasonable doubt that the defen¬ 
dant is guilty on any of the counts. 

I would like to, specifically, or first, specifically, 
audress myself to Counts 1 and 2, that is the mail fraua. 

Aside from the arguments advanced by Mr. o'Drion 
and recognized by the court on Count 1, it is my position that 
the evidence has not connected the defendant Dennis DWmato 
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2 

with the acheme to defraud. 


3 

I would like to view the evidence in a light 


4 

moat favorable to the government,, aa we muat, at thia point 


5 

in time. There ia no queatlon about the fact, and it waa 


6 

brought out through teatimony and through atipulationa, that 


7 

the defendant Dennia D'Amato waa aelling producta to conaumera 


8 

. that waa counterfeit Ultra Sheen. We don't content that 


9 

fact. That'a been amply proven here. 


10 

The defendant'a poaition, of courae, ia he didn't 


11 

know it waa counterfeit, and that, rightfully, ia a question 


12 

for the jury. 


13 

However, our poaition ia that there ia no evi- 


14 

dence which bringa the defendant Dennia D'Amato within the 


15 

province of the Federal law, that ia a mail fraud. There 


16 

has been no connection between Dennis D'Amato and Zimmer 


17 

Associates whether ti . included the defendant on trial or 


18 

anyone else. 


19 

If the defendant Dennis D'Amato sold counterfeit 


20 

Ultra Sheen, even asaiuning for the moment and fot purposes 


21 

of this argument only, that ho knew that Ultra Sheen to ho 


22 

counterfeit, that doesn't mean that he entered into a 


23 

scheme knowing that the mails were used or expecting that 


24 

the mails would bo iiseu. 


25 

I would like to analogize this to the long line 
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of cases that interpreted what knowledge is necessary on 
behalf of a defendant when charged in a scheme or conspiracy. 
1 thirk the record would indicate that earlier in this case 
your Honor stated at a side bar conference that the rules 
regarding a scheme under Section 1341 are pretty much sim¬ 
ilar to conspiracy in terms of proof, the statement of one 

co-schemer being analogous to the statement of a co-consp<r- 
ator. 

With regard to conspiracy vis-a-vis the substan¬ 
tive offense, if it were found that the defendant D'Amato 
were in a federal conspiracy, it would necessarily have to 
be proved that he had knowledge that mailings were taking 
place in furtherance of the scheme. 

The cases in the Second Circuit have made it 
clear that the gist of this offense is a mail fraud. Other¬ 
wise, this would be prosecuted in the state court. The.:e 
has been absolutely no evidence, may it please the court, 
that the defendant Dennis D'Amato had actual knowledge or 
reason to know that the mails were being used in'furthoreuice 
of the scncme. 

I would submit to your Honor that unless it were 
found that the defendant Dennis D'Amato actually mailed 
something or had actual Knowledge of the mailing, in lieu 
of that l-lr. Wilson must prove, (1) either the knowledge Lhat 

M 
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it was a scneme involving the'mailsr or (2) that he must 
have reasonably foreseen that it was a scheme in¬ 
volving the mails. 

Again, assuming all the government's evidence is 
true, if the Ultra Sheen had been supplied to the defendant 
to be sold in the State of Mew York, there has been no 
evidence here that Dennis D*Amato knew where the jars came 
from, knew where the contents cause from, the labeling, the 
caps. I think we would have to reach very, very far, your 
Honor, to find that this man had any knowledge that the 
mails were employed in fiirtherance of the scheme. 

THE COURT: Mr. Wilson? 

MR. WILSON: Your Honor, if I could address 

myself first to Mr. Shargel's point, if the evidence, as 
the government contends it does, shows that Dennis D*Amato 
was a part of this scheme to defraud, then it envisioned 
that there would be an ordering of jars, an ordering of 
jar caps, contact being made by other participants in the 
sc acme v/itn the suppliers— 

TiiL COURT; As of what date, though, uo you 
have proof here of defesidsnt D'Amato being a part of tlio 
scheme? 

MR. wiLSOMu, I think, your Honor, that basou on 
the statement in his own affidavit, which we contended to be 

J o <-■> 
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false, that it is October of 1971 when he purchased the 
Ultra Sheen . One could point to that date. One could 
certainly point to the date when his brotner picked up the 
jar caps, March, 1972, 

THE COURT: March of 1972 is subsequent to the 

mailing here. 

MR. WILSON: That is correct, your Honor. I 

don't believe it is a question of simply time that a de¬ 
fendant joins the scheme or the proof shows he joins the scheme 

I think it is more a function of what is the scheme 
all about. Certainlv the scheme has to, as part of itr> 
reaching fruition, it contemplated a use of the mail some¬ 
where along the line. Here, of course, the mails were used 
throughout the scheme. 

THE COURT: Wouldn't you have to snow when he 

became a part ol|^'the plan or the scheme? 

MR. WlIiSON: iij. I don't believe the law requires 
that, your Honor. I would suggest to the court, in any 
event, that since lb:. D*Amato has been traced to almost IG 
or 17,000 of the 28,000 jars, that he was undoubtedly a 
participant in this fron the beginning. 

THU COURTS 1 don't know. 

MR, WILSON 2 The mere fact that he is the man 
who disposes of all of it— 

fc. 1> i 
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2 

TIIE COURT: I say* that if ha had joined this 


3 

scheme after the mail fraud had t.aken |)lacer that he could be 


4 

part of it. 


5 

MR. WILSON: He didn't join it after the mail 


6 

fraud took place. 


< 

THE COURT: Using the mails is in the counts 


6 

which we have here, January 18 and February 17 of 1S72. 


9 

MR. WILSON: That's correct, your Honor. 


10 

THE COURT: Assume he joined this scheme sub¬ 


11 

sequent to that. 


12 

MR. WILSON: If we were to assume that, and 


13 

when he joins the scheme is obvious that— 

<Al • 


14 

THE COURT: The mailing has already taken place. 


15 

MR. WILSON: I think that is legally without 


16 

significance, your Honor, if the scheme itself embodied a use 


17 

of the mails that was obvious to all participants. 


18 

THE COURT: But the mailing has taken place before 


19 

he joins the scheme. 


20 

i 

MR. WILSON: Ha is part of the scheme, an o^asen- 


21 

tial part of the scheme* the part of the scheme that allows 


22 

them '-o make the money. 


23 

If they nssrar sold tliis product, your Honor, 

; 

24 

there is no scheme^ there is no fraud. The frauc is a 

1 

1 

25 

never ending thing that ends with the first sale of the 

» 
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first completed product to some purchaser. I don't think 
that it matters for purposes of the mail fraud statute, and 
I will try to find cases for your Honor over night or before 
the evening is too far gone. I don't think it can matter 
for purposes of the scheme that the defendant definitely 
becomes part of it after some of the mailings or the mailings 
in the Indictment take place. 

THE COURT: As far as we go with the direct 

evidence that you presented in here, it doesn't appear that 
the defendant D'Amato joined this until subsequent to the 
date of the second count, which is February 17, 1972. 

MR. WILSON: I must say, his brother picking up 

the jar (:aps in March— 

I THE COURT: Uesaid sometime in Mztrch, 1972. 

MR. WILSON: That suggests to me, your Honor, 

I4r. Robert D'Amato didn't become part of the scheme in March— 

THE COURT: What else is there with respect to 

^Ir. D'Amato here? 

MR. WILSON: I am suggesting, your Honor, if 

tne fact of Mr. Robert D^Amato's connection with this scheme 
sheds light on Mr. Dennis D*A»ato's involvement, it means 

Dennis D'Amato was involved prior to his brother picking up 
the caps. 

THE COURT: * ‘That may mean the day before. I am 

' ' I 
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asking what the proof is here’ as to when the government or 
what tne government points to' to show that Dennis D*Amato 
was a part of this scheme,as of what date? That's what 
I am asking. 

HR. WILSON: I think other than the inferences 
which flow from the entire scheme which would put him in 
earlier, the only thing I can point to as a fact is the 
date he himself puts in the affidavit of October, 1971. 

MR. SHARGEL: Judge, may I be heard on that? 

THE COURT: Just a moment. You will get an 

opportunity. 

MR. WILSON: If that statement can be rejected 

in part and separated in part, it can be accepted in so far 
as- it indicates his involvement, as of that date, in what¬ 
ever was going on. 

Don't forget, our other documents do suggest 
that in September of 1971 this thing began. 

THE COURT: I am aware of that. That is Zii.uner 

Associates and you connected Donovan with Zimmer & Associatus. 

Presumably, the jury might infer that Zimmer « 
Associates is Donovan. But I am taking the proof in a ligat 
most favorable to the government. There is nothing to in¬ 
fer in here from any of the proof that D*Amato is any i>art 
of Zimmer & Associates. That's what I am having difficulty 

... ii 'J 
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with. 

MR. WILSON: I disagree# your Honor. 

THE COURT: Prior to March of *72? 

MR. WILSON: The evidence in this case-- 

You are agreeing that after March of 1972 he is 

connected? 

THE COURT: Yes. I an saying the jury may find 

that. I am not saying that it is so. 

MR. WILSON* I could only be repeating myself. 

I know the facts# yo\ir Honor knows the facts. I think that 
when you have a scheme where the man disposed of the vast 
bulk of the finished product# the jury can infer that he 
was part and parcel of it from the beginning. It doesn't 
start that much earlier. We are not talking about scxne 
scheme that started three years do%m the road and then— 

THE COURT: The dates in here# it says from 

September# 1971 to the date of the indictment# which is 
last week or something. 

MR. WILSON: ffhat I am suggesting is# this scheme 
doesn't start-- 

According to the evidence in this case# the 
earliest that the scheme starts is September# 1971# the 
order for the caps. It is his brother who picks up the 
caps. I think the jury can infer that Mr. Dennis D'Amato 
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was involved in thia from the time this whole thing com¬ 
menced. He is the guy who disposes of it. He is the man 
with the facilities. 

THE COURTI That is what exhibit? 

MR. WILSON} 13 in evidence. The purchase order 
from Zimmer 4 Associates to Sterling Seal dated September 
1971 and it orders the first shipment of caps. 

I think the jury can infer all of these people 
were involved from the beginning. There is no reason to 
separate them out. There is no reason to say that, arbitrar¬ 
ily. Dennis O'Amato joined up later. Especially. I rely 
primarily on that ultimate fact, that he disposed of aLuost 
all of it. nobody else. 

MR. SHARGEL: First. I would like to submit a 

case which holds, in essence, and it is only one instance, 
that in order to constitute a mail fraud, it is necessary 
that a sch^e to defraud be devised and that afterwards a 
letter, etc., be placed in the mails for the purpose of 
executing the scheme. 

That's in line with what your Honor brought out 
on the timing of the mailing. The citation for that is 
United States versus Derg, 144 Federal Second, page 173, 

Third Circuit. 

I have yet to find a rule of law that states that 

f \ • 

»-»* i •-> . 
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when evidence shows that the defendant's brother is involved 
in an aspect of the sohene» that that necessarily means that 
the defendant is involved. 

THE COURT: Mhat that shows is that at the 

insistence of the defendant, the brother did pick up some of 
the— 

I MR. SUARGEL: No, Judge, that wasn't the proof. 

It was clear, and I think that Mr. Wilson will agree, that 
the direction to pick up those caps didn't come from the 
defendant O'Amato but came from the uncle, Joseph Vetree. 

As a matter of fact, Robert O'Amato emphatically 
and categorically denied, I think, in the Grand Jury and 
here at the trial that the defendant O'Amato had nothing to 
do with that order to pick up those caps. 

MR. WILSON: That's wrong, your Honor. He always 

said he didn't really know anything about anything, and here 
he did say that his uncle directs him to do things. 

In the Grand Jury he said when his brother wants 
him to do a favor, his brother goes to his uncle and his 
uncle directs him to do it. 

The inference from the pick-up is that the de¬ 
fendant O'Amato was Involved either alone or with his uncle. 

THE COURT: He says, "Delivered the Ultra Sheen 

at the request of his brother to Jomar Distributors." Tliat 

■owTNcmt oitrmcT count ncnontcn*. u3. countnouh 
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is part of the scheme and device alleged hero by the govern¬ 
ment. 

HR. SHARGELt Another thing I would like to 
urge again: I analogize this to a Kotiokis-type argument, 
and if not KotioLis, then certainly Borelli. I think we 
have here evidence of more than one scheme. 

Again, the evidence,taken in a light most favor¬ 
able to the government, is that tne defendant Dennis D*Amato 
was involved in the sale of counterfeit Ultra Sheen. That 
dcis not mean that he was involved in the manufacture of 
the counterfeit product. Only the shceme Involving the 
counterfeit product involved che use of the mails. 

There is absent absolutely no evidence here 
to'indicate that the defendant D'Amato knew of the mailings, 
knew that mailings had to be used in furtherance of the 
scheme. 

THE COURT: I wouldn't accept that argument; no. 

MR. V7ILS0N: I .iust want'to comment on the 
government's theory here, your Honor. 

The scheme starts with the begirding of tlie idea 
tliat we arc going to make and sell a counterfeit product, 
and then you set up your Zimmer and Associaces, and you 
start your orders, and you get the stuff, and you fill thei.i 
and you sell it. It is all useless if you it up into 
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a manufacturing-**- 

THE COURTI That exhibit was December, 19717 

MR. WILSON: Yea. 

MR. SUARGELi Uow are the mails connected to 
Dennis D'Amato? I don*'': mean to be asking the court a 
question but— 

THE COURT: I am satisfied on Counts 2 and 3. 

Z have a reservation on Count 1 under 32(b). 

MR. SHARGEL: Z would like to briefly siddress 
myself to Count 3. 

THE COURT: All right. 

MR. SHARGEL: Z %K>uld suloait to your Honor 
that Count 3 should be dismissed or a judgment of acquittal 
should be entered on the ground that no material fact in 
that affidavit is proven to be false. 

The government has successfully proven. Indeed 
through stipulation, that it appears as if there was no 
such thing as Balzac Trading Company. 

That does not mean that the defendant did not 
obtain those items from somoono representing himself to 
be Balzac Trading Company. 

There was nothing in the affidavit stating 
that the defendant either telephoned or, in fact, lie said 
he didn't telephone Balzac or visit that address. 

ssMTNcmi ewriMCT ceimT ncPonTcm, va. couhtmoum 
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The October, 1971 <late appears to be a very 



convenient date tor Mr. wiieoh. He likes to use it as the 
Jumping-Oft point for the entrance into the scheme, but, on 
the other hand, he says that was false; there was no scheme 
in October, 1971e 

He also points, subject to contradiction by Mr. 
Wilson, which I an sure will be forthcoming—he also makes 
reference to a number with regard to one of the recipients 
of the Ultra Sheen, that wasn't included in the affidavit, 
Victoria sales. Mr. Wilson has failed to show that any¬ 
thing in that affidavit was false. 

MR. WILSON; The core of the affidavit is Mr. 

D-Amato-s assertion that in good faith he made a purchase from 
Balzac Trading Corporation. 

We have established there is no Balzac Trading 
Corporation, which is Step 1. 

We have established that Mr. D'Amato here said, 

I purchased a total of 1130 eases from Balzac Trading, and 
that's the only Ultra Sheen I ever had." 

lie made a mistake when ho wrote tlie affidavit, 
ilo didn't have the records. Ha sold 15 or 1600 dozen. He 
said it was false. 

We say it is false because they didn't come from 
this fictitious Balzac. The story itself, your Honor, "I 
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bought it frcjm Richey off a street corner, and who knows 
who Richey is,** the internal inconsistencies, show it to 
be a false story. 

Frankly, your Honor, there is one more point, 
and I ccin't quite put my finger on it. 

Oh. The most obvious fact, your Honor, which 
is Robert D'Amato's involvement. If this case was stand¬ 
ing in the posture where we had a Robert Donovan who is 
the Zimmer and Associates man who is making up the counter¬ 
feit material and we had a Dennis D*Amato and there was no 
connection between the two of them at all, then the govern¬ 
ment’s case would be very hard, just relying on the facts 
that I recited. 

But here we have got the fact that the man who 
is selling it does have a connection to the men who is making 
it, and the connection is dramatically shown by Robert 
D’Amato who is picking up the caps ordered by Robert 
Donovan and is later delivering the finished product to 
a garage ox a seller of Ultra Sheen, They are linked to¬ 
gether. 

That also goes to make this a phoney basis for 
the govornraont’s charge in Count 3. 

MR. SHARCEbt I'm sure youi Honor has tried 
many 1001 violations and perjury violations. For Mr. Wilson 

4 ^ 4 i 
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to stand up tiere and point to the past about Richsy t hs 
Is suggesting imitMldo»it appears falso. The government 
can't get up and say it appears false. They have to prove 
beyond a reasonable doubt that it is false 

I hesitate to say thiSr but 1 can't see how 
Mr. Wilson can stand up there in good faith and say, "The 
difference between 1130 cases and 1600 cases is, when at 
trial there was an admission on Victoria Sales, is a 
material fact which was misrepresented to an agency of the 
United States." 

THE COURT; What about the Balzac situation? 

MR. SHARGEL; Judge, it wasn't proven false. 

All that was proven is that there is no Balzac 
Trading Company. If Dennis D'Amato had said in his affidavit 
that, "I went to Balzac Trading Company," or that "I phoned 
Balzac Trading Company," then yes, Mr. Wilson has proved 
that it did not happen. It could not have happened because 
there is no such address or phone number. 

Mr. D'Amato, on the other hand, stated in his 
affidavit to the District Court in the Eastern District, 

"I got this from a person representing himself to be 
Balzac Trading Company," that has not been demonstrated 
in any manner, shape or form to be false. 

The October, 197’. starting-off point, while I 
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think it is uncertain whether it la true or false, and 
that hasn't been amply demonstrated, is not a material fact, 
I respectfully submit* 

" difference of sane 230 cases, when Victoria 

« 

Sales was admitted at trial, is not a material fact. 

I renew my previous motion to dismiss Count 3 
on the venue argument, which was fully submitted before. 

THE COURT: No. I deny that motion, with an 

exception. 

MR. WILSON: Your Honor, if I'm right, tiie only 
area where the government has a problem now is with respect 
to Count 1 as to both defendants. 

THE COURT: Yes. 

MR. WILSON: I will try to do more research in 
that area. I know the court has seen the cases that are 
cited. 

THE COURT: Yes. 

MR. O'BRIEN: Your Honor, I have two witnesses 
I do intend to call. 

THE COURT: Let's proceed. 

MR. O'BRIEN: I haven't talked to these witnesses 
at all. Actually, they are under Mr. Wilson's control. I 
would like an opportunity to speak witli them. 

THE COURT: Low long is it going to take? 

•eVTNIIIM DIITAICT COWHT WtPCnTBHil. W COWNTNOUM 
reucv •guAM. hb« n'Oan. m.v. eo %mm 










233 


Ulmb 

MR. O'BRIEN: 5, 10 minutes. 

HIE COURT: All right. 

MR. O'BRISK: Tlie witnesses will be very short. 
THE COURT: Nr. Shsrgel? 

MR. SUARGEL: I am prepared to rest my case* 

your Honor. 

THE COURT: All right. We will give you ten 

minutes. 

(Recess.) 

(In the robing room.) 

THE COURT: I am going to reserve as to D*Amato 
on Counts 1, 2 and 3. 

As to Donovan, on Counts 1 and 2, I am going to 
deny the motions, with an exception. 

I had reread to me part of the testimony of 
Edward Hussey, especially on cross-examination where he 
said, as a matter of practicalities, that they do that, 
and I think sending the letter of January 17th or 13th is 
part of that. 

That is a question of fact for the jury. 

MR. O'BRIEN: Vtouldn't Mr. Donovan have to <■ 
know that, though? 

THE COURT: I think under the cases, if he had 
reasonable cause to believe, that's an argument you can 

vi 
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make, but I think as a matter of law that I cannot dismiss 
it as to that. 

I am still troubled about the time element on 
Mr. O'Amato. 

MR. WILSON: With respect all three counts, or 
just Counts 1 and 2? 

THE COURT: Counts 1 and 2. 

Of course, you have a problem. If he's out of 
1 and 2, what is he doing in 3? 

MR. WILSON: Because he lied in an affidavit 
about his involvement, which has nothing to do with the mail 
fraud. 

MR. SHARGEL: The question is, does the proof 

show that? 

MR. WILSON: I would point to one other fact, 
if you are troubled with the falsity in the affidavit, 
whether the jury will find that the affidavit is— 

THE COURT: That's all right. It is going to 
be a question of fact. ,1 am going to submit it tu the jury. 

MR. WILSON: Count 3? 

THE COURT: Xes. I oro going to submit— 

MR. SHAKGLL^ Yoor Honor indicated that you 
reserved on Counts 1, 2 and 3 as to O'Amato. 

THL COURT: ' l*m sorry. I ^un going to deny. You 
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are right. 

Wait a minute. I'm reserving. I have a right 
to reserve under 32(b) and determine, after the jury comes 
in, whether or not I am going to do it that way. 

MR. SIIARGELt Can we make one thing clear? 

Which counts are you reserving on, your Honor? 

THE COURT: 1 and 2. 

MR. WILSON: With respect to the defe.idant 

0'Amato? 

THE COURT: Exactly. I'd like you to show me a 
little more. You can do it now or later, depending upon 
the results here. I would like you to show me the extent 
of the falsity, the claimed falsity in that affidavit. 

MR. SHARGEL: May I make one further inquiry? 
Your Honor perhaps just misstated that you would 
make the decision when the jury returns. Do you intend to 
make the decision before summations? 

THE COURT: I intend to submit it to the jury. 

I am going to submit the case to the jury, and under 32(b) 

I have the right to do that. 32(b) gives the option 
of doing that, and I stippose I could deny and still _Qt it 


aside if the jury came la contrary to what I would think. 


but it is going to be aubmittad to the jury. 


(Pause.) 
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(In open court.) 

JAMES CHAVIS, having been previously sworn, 
was recalled and testified further as follows: 

DIRECT EXA14INATION 
BY MR, O'BRIEN: 

Q Hr. Chavis, you recall yesterday that during 
your direct.examination the government introduced into 
evidence Exhibit Wo. 22, which is an invoice of IdealDecor- 
ating? 

A That's correct. 

Q At that time I asked yau to obtain, if you would, 

* 

certain records for me. 

A Yes. 

MR. O'BRIEN: I ask that this group of records 
be marked as Defendant Donovan's Exhibit E for identification, 
(Defendant Donovan's Exhibit E was marked for 
identification.) 

'i Q I show you Defendant Donovan’s Exhibit E for 

■i 

11 identification and ask if these are records that ilr. 

♦ 

Bookbinder gave to you. 

A Yes. These are the records that he gave me. 

Q Are they records kept by Ideal Decorating in 
t):c ordinary course of Ideal's business? 

A Yes, they are. 
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MR, O'BRXEN: I offer then in evidence. 

MR, WILSON: No objection. 

TH£ COURT: They ere received. 

(Defendant Donovan's Exhibit E for identification 
was received in evidence.) ^ 

Q Those records all begin with the number 03, is 
that correct? 

A Are you speaking in reference to these that I have 
in my possession? 

Q Yes. The ones that are marked Defendant's 
Exhibit— 

A I didn't check them. 

THE COURT: He is asking you to check them now. 

Q And tell us if they all begin with 03. 

(Pause.) 

A 03 are the first two nuiobers. 

Q Government's Exhibit 22 also begins with 03; is 

t 

that not correct? 

A That's correct. ^ 

l<(R. O'BRIEN: I ask that the two books be marked 
as defendants' exhibits. 

THE COURT: Any objection? 

MR. WILSON: No, your Honor. 

TIX COURT: They will be received in evidence. 

J,Oi 
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your taking the stand here, did Z not? 

A Yes. 

0 Zs it a fact that this silk screen was made in 

19717 

A Yes. 

MR. O'BRZEM: Z have no other guestions. 

MR. WZLSON: The governibent offers what has been 
marked as Donovan's Exhibits F and G. 

MR. O'BRZEN: The only objection Z have, your 
Honor, is that Z don't believe they are at all pertinent to 
this case and they do not involve Government's Exhibit 22 
because that begins with the— 

MR. WZIiSON: Your Honor, he asked questions 
about a document not in evidence. Z had no objection to it 
at the time. Z don't know what argument he is attempting 
to make, but Z want them all before the jury. 

THE COURT* They will be received. 

(Defendant Donovan's Exhibits F and G for iden¬ 
tification were received in evidence.) 

CROSS -EXT^lINATZCR^ 

BY HR. WZLSON: 

Q Mr. Chavis, do you know whetlior F and G and c 
and Government's Exhibit 22 constitute all the invoices 
that are at Ideal Decorating Ccsipany? 
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A No , I don't 


Q Prior to taking the 8tand today, when did you 
first see F and 67 

^ Prior to taking the stand was the waiting room. 
Q Right back there in the witness room? 

A Yes. 


Q Did you bring with you from your place of business 


these— 


A Yes. 


Q Do you know why E is loose and F and G are in fold¬ 


ers or binders? 


A No. 





Q Do you know whether Mr. Bookbinder knew that he 
was knowingly assisting in the making of a counterfeit 
product? 


MR. O'BRIEN: Objection, your Honor. 

THE COURT: Sustained. 

I-IR. WILSON. I have no further questions. 
REDIRECT EXAMIMATION 
BY HR. O’BRIEN. • 

0 F and G were in whose possession, if you know? 

A I don't know. I just sa th(sn once I'm here 

in the witness rooia. 
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Q Who gave them to you? 

A I didn't bring these do«m. 

Q Didn't Mr. Wilson give them to you? 

MR. WILSON: X will stipulate that I obtained 
those records. 

Q So Mr. Wilson gave then to you, right? 

A I could say that; yes. 

Q These records were given to you by Mr. Bookbinder? 

A That's correct. 

Q Yesterday, do you recall that I asked you to 
bring in Invoices that preceded 03951 and subsequent to 
03951 ' or. In other words, 03950 and 03952? Is that correct? 

A Yes. 

MR. O'BRIEN: Okay. 

RLCROSS-EXAMINATION 
BY MR. WILSON: 

Q Old you tell Mr. Bookbinder what you had been 
told to do yesterday? 

A V/ell, according to the way I understand this 
regarding the Invoices, I thought that my position was 
relinquished due to the fact that I am not In any adminis¬ 
trative body of this business. 

Q So you didn't speak to 14r. Bookbinder about wiiat 
you had been told here? 
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Chavis-rscroas/radlreot 247 
A No» b«c«uM Z got tho uiklerstandlng>- 
THE COURTt Th« answor is No# right? 

TBE WITNESSI Yss. 

redirect examination 

BY HR. O'BRIENt 

Q Isn't it a fact that Mr. Bookbinder spoke with 
Mr. Wilson and that Mr. Wilson requested Mr. Bookbinder to 
bring in certain invoices? 

A Well, I can't say that Mr. Bookbinder spoke to 
Mr. Wilson? 

NR. WILSON; I will stipulate that I made a 

( request through an attorney for the production of certain 
invoices. 

t ' 

THE COURT: I guess, Mr. Chavis, you are finished. 
(Witness excused.) 

THE COURT: Next witness. 

MR. O'BRIEN: I rest. 

MR. SHARGEL: The defendant D'hmato rests. 

THE COURT: Any rebuttal? 

MR, WILSON: Uo, your Honor. 

THE COURT: That means everybody rests. That 
moans we have concluded all the testimony in this case. 

That means that I can got you out of here on time. 

May I ask if there is any requirement for tomorrow 
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evening in connection with the holiday? 

JUROR NO. 4t That's a moot point« your Honor. 

TH£ COURT: Let Me suggest this to you: I don't 
want to in any way influence any actions of anybody» or 
put any pressure upon anybody/but the chances are that 
with the testimony ccnpleted* there would be no way of 
completing summations tonight, which I had hoped we might 
be able to do, and then chuge ^e jury the first thing in 
the morning. But we can't do that. It is too late now. 

I am going to try and start at 9:30 in the 
morning with summations of counsel,which will be argument 
of counsel, and the charge of the court. It is not likely 
that you will get this"-l'm talking to all of you—case 
much before noontime. 

I am going to have available for you tomorrow, 
though, when you come in, or sometime during the first 
recess that we have in the morning, the menu so that you 
can order your lunch and won't have to take the time of 

r 

going out into the 'outside, which would take m hour-and-a 
half. You have to go in a body and the restaurants around 
here are difficult to come by. So I am going to have 
available for you menus from which you can place your 
orders. Lunch will be brought to you in the jury room 
while you are deliberating. I don't want anybody to feel 

t I 
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any pressure about the time o£ deliberating. You can have 
as much time as is necessary for you to arrive at whatever 
result you are to arrive at, and that is all I am suggesting< 
and we will face that tomorrow. 

That's the schedule now. This case will be 
submitted to you some time about noonday tomorrow. 

Again, you are going home, you have heard all 
of the testimony, but you haven't heard the law. Until 
you have heard the law, as I have said before, you are not 
in a position to make up your minds about this case,. 

Go home, have a pleasant evening and I will see 
you here in the morning at 9:30. 

(Jury not present.) 

THE COURT: Gentlemen, I mentioned before, I 

think I said Rule 32 which is a reduction of sentence, but 
it is Rule 29-B in connection with my reservation on the 
motions. 

I assume you gentlemen have the same motions that 
you made at the end of the government's case. 

MR. O'BRIEN;. Yes. 

THE COURT; That you both make now. 

MR. SHARGEL.; YOS. 

THE COURT; The sane rulings are made as were 
made at the end of the government’s case. 

tSo i 
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You have submitted requests to charge. My charge 
will bo ready at about 5i30, quarter to 6t00 this evening. 
You are welcome to come in at 9t00 o'clock in the morning# 
if you like# to see the charge before you sum up. I do 
that with counsel when practicable# but I expect that you 
will not encroach upon my province of discussing the law 
•with the jury. 

I am saying what I am going to charge. This 

is a guideline and an assist to you to see what the charge 

is going to be like. It is not for you to take away from 

me the functions that I have as the judge to give the law 

to the jury in the case. 

I don't expect counsel to eurgue law any more than 
is absolutely essential# not only in this case but in any 
case. I extend to you the privilege of seeing what my 
charge will be# which I think will comply with the provi¬ 
sions of law that I must indicate to you how I am going to 
rule on requests to charge. 

MR. O'BRIEN: la that regard# your Honor# there 

are a number of things I would like to argue to the jury 
and I would like your iloaor's opinion on whether or not I 
am going to cncro 2 UBh itpoo your Honor's charge by my saying 
it. 

I think my defense of Mr. • Donovan is going to be 

tou im w BT m cT C DWir r KseesTiM, u4. courtnouk 
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technical . to a great extent# and I am going to argue# 
for example# that if they find that the fraud was committed 
prior to the time -.of', the mailings# preceding the devising 
of the scheme to defraud# that they could acquit. 

Would your Honor feel that to be an encrrachment 
upon the law? I am not going to say “This is the law." 

I am going to say “I think the facta have shown that—'* 

I am giving Mr. Wilson some free discovery. 

MR. WILSON; I would have heard it before 1 got 
up any way. 

MR. O'BRIEN: I am going to say "The facts I 

submit to you have sho;m that the letter was written way 
before there was a scheme to devise." 

THE COURT; I really can't rule in advance on 
it. If there is objection# I will have to pass upon any 
objections that eure made. I do not expect you to take out 
and put in your summation my charge to the jury..I don't 
expect you will abuse this. I have made my charge available 
to other counsel at other times and they haven't done that. 

MR. O'BRIEN: In that regard# I think raaybo 

I'd be better off not taking your offer— 

THE COURT: 2t won't make any difference one 

way or the other. 

MR. V/ILSON:' If Mr. O'Brien is suggesting that 
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he can ar 9 ue to tho jury that thay can find tha achame 
atartad on February 2 and tha govarnmant haa failed in 
ita proof, ha la already off baaa. 

THE COURTt Yea* Ha ia already mlaatating tha 


law. 


MR. WILSON; If that'a what I gather ia the gist 


of hia argunent. he ia «rrong. 

MR. O'^HRIENt Then I would be penalized by 

your Honor's charge to the jury. 

MR. WILSON: I would have to object because they 
might get confused. I would have to object because the 
jury might get confused. 

MR. O'BRIEN: I will have to rework my summation. 
THE COURT: You have plenty of time, too much 
time to deliberate on vour summations. 

As I say, requests will bo marked up and you 
may look at my charge il you like. 

(Adjourned to December 20, 1973.) 
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CHARGE OF THE COURT (12:15 p.m.) 

THE COURT: ttenbers of the jury, I eun sure that you 
can understand by that emnouncement and the fact that no one 
is permitted to enter or leave the courtroom during the 
charge, that is so you will not be distracted from vhat I 
have to say to you because my instructions to you on the law 
are most important. 

You are about to enter upon your final duty, which 
is to decide the facts issues in this case. I told you at 
the very start of the trial that your principle function dur¬ 
ing the taking of testimony Would be to listen carefully and 
to observe each witness as he testified, and it has been 
evident, as counsel themselves have noted, that you have 
fully discharged that duty. 

You are to perform yoxir final duty ki an attitude 
ofcomplete fairness and In^artlality. You are to appraise 
the evidence calmly and deliberately and, as was emphasized 
by me at the time of your selection as jurors, without bias 
or prejudice with respect to either the government or to 
the defendants as parties to this controversy. 

The case is important to the government, for the 
enforcement of criminal laws is a matter of prime concern 
to the community. Equally, it is Important to each of these 
defenhnts who are charged with serious crimes. 

v> \) 
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The fact that this prosecution is brought in the 
name of the United States of America entitles it to no 
greater consideration than that accorded to any other party 
to the litigation. By the otme token, it is entitled to no 

less consideration. All parties stand as equals at the bar 
of justice. 

Your final role is to pass upon and decide the 
fact issues in this case. You, the members of the jury, are 
the sole and exclusive judges of the facts. You pass upon 
the weight of the evidence, you determine the credibility of 
the witnesses, and you resolve such conflicts as there may 
be in the testimony and draw whatever reasonable inferences 

that are to be draim from the facts as you determine them 
to be. 

My function at this point is to instruct you as 
to the law. it is your duty to accept these instructions of 
law and to apply them to the facts as you determine the facts 
to be, and the logical result of that application will be you 
verdict in this case. 

As I have informed you a number of times, with 
respect to any fact matter, it is your recollection and yours 
alone that governs. Anything that counsel either for the 
government or for the defendants may have said with respect 
to matters in evidence, that is to say, any factual matter, 

vJ 
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said or done. These incidents must play no part in your 
deliberations. The personalities of the lawyers or of the 
judge have nothing Id do with your resolution of the fact 
issues in this case. 

I recognise as a human being that a judge can have 
a great deal of influence with a jury. I want you to under¬ 
stand that I have no opinion with respect to the guilt or ^ 
innocence of these defendants. It is my function as a jddge 
to mask in every way that I can from you any feelings that 
I might have with respect to the guilt or Innocence of the 
defendants. If I have accomplished my purpose and done my 
job properly as a judge, you should have no inclination as to 
how I feel you should decide this case. 

If you do think you have that feeling as to the 
inclunation of how you should decide this case, disregard it 
entirely. You the judges of the facts and you are the sole 
judges of the guilt or innocence of these defendants. I am 
merely a judge of the law. 

You are speci^ie&lly to understand that I have no 
opinion as to the guilt tar Innocence of any one of these 
defendants, and the facts Issues must be decided solely by 
you and only within framework of the evidence and the 
principles of law thaat apply. 

YOU are to consider only the evidence in this case, 

SOUTH«HS«T«MeT COHUT «ICPP«TKII». U4. COUKTHOUtK 
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and that evldanca consists of tho sworn testimony of the 
witnesses, the exhibits which have been received in evidence, 
the facts which have been stipulated end the presuiiiptions 
which I will tell you about in these instructions, such as 
the presumption of innocence. 

But idiile you are to consider only the evidence 
in the case, you are not limited to the bald statements of 
the witnesses. On the contrary, you are permitted to draw 
fromthe facts which you find have been proved, such reason- 
able inferences as seem justified to you in the light of 
your own experience. 

An inference is merely another word for a con¬ 
clusion, which reason or common sense leads you to draw from 
the facts that have been proved here. 

Zn considering the evidence, you must remeihber, 
as I told you at the beginning of this trial, that the 
indictment is only a formal method of accusing a defendant 
of the crime charged, andin itself is not evidence against 
the defendant. Nor is any weight to be given to it.^by; the 
fact that an indictment has been returned against a 
defendant. 

Generally speaking,there are two types of evidence 
from which a jury may properly find the truth as to the 
facts of a case. One is direct evidence, such as the testi- 

.JoJ 
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mony of an eye witness, eonebody who eaw or heard.something 
done or said. 

The other is indirect or circ\SB8tantial evidence 
which is the proof of a chain of clrcunstanoes pointing to 
the existence or non-existence of certain facts. Generally, 
the law makes no distinction between direct and circumstan¬ 
tial evidence, but simply requites that the jury find the 
facts in accordance with all the evidence in the case, both 
direct and circumstantial. 

I 

We have in this coiirt, and I have used it, and 
some day I am going to find a new way of expressing this, 
the difference between direct and circumstantial evidence. 
But jvirors here for the first time may find that perhaps 
tile exaaq>le that we commonly use is sufficient. 

If we were looking out the window and can see that 
it is raining, that would be direct evidence, we would have 
the rain outside. 

Mow, let's assume on the other hand that we were 
in a courtroom right at the very entrance to the building, 
and assume that when you came into that courtroom in the 
morning, it being a courtroom in which there are no windows 
and there was no way that you could see outside. 

Assume when you came into that courtroom that 
morning it was a nice, bright sunny day. Assume that after 
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I the answering service at 1500 Man Street in Port Jefferson. 

I an not going to, as I have said, go over the 
evidence in the case, but this helps, perhaps, to do it just 
by going over it this way. 

, I 

The second witness was Phillip E. Patton, from 
Erie, Pennsylvania. Be was employed by the Sterling Seal 

Company up there and they manufactured and made the screw 
caps. 

He was followed on the stand by Edward N. Hussey, 
who was employed by Carr-Lowery Glass Company, as salesman 
New York City^ and they made the glass jars. 

The next witness was Jeunes Bausch, of Atkinson 
Freight Lines. He was followed on the stand by James Chavis, 
wKc worked for the Ideal Decorating Company in Brooklyn. 

The next witness was Henry M. DAvis, who was an 
analytical chemist for the Podd and Drug Administration 
for the Government, since 1960. 

The next witness was Prank J. Capello, who was 
a clerk for the Jones Truck4.ng Company, engaged in the 
general cargo business. 

Ike next witness was Robert D!Amato, brother of the 
defendant Dennis D'Amato,’ and he was followed by Ernie Bodeck 
who was a wholesaler or health and beauty aids. 

Tken there was Gerald Herman of the Interstate 

t - 
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Cigar Company, which is also a wholesaler of health and 
beauth aids. 

And than Harbatt Dolanyar^of tha Anstar Company, 
also a wholaaalar of haalth and baauty alda. 

Also Marvin Ralnar ot Tlmaa Squara Storea and than 
thara vara atlpulatlona raad that If certain wltnasaes vara 
callad. thay vould taatlfy to cartain things. A stfuiatlon 
vaa anterad with reapact to tha affidavit, which ia exhibit 
23 in evidence of Dennis D'amato, in connection with the case 
of Johnson Products pending inthe District Court for the 

Eastern District of New fork, count three in this indictment 
about which more I will till you later. 

A stipulation that if Marylin Lynnberry were 
called she would testify with respect to exhibits three and 
four* Ruth Brown with respect to exhibits, turned over to 
the government — I am getting into a little bit of the 
facts, but it is your recollection of the facts that controls 
Kenny Burke with respect to exhibit 8. Richard 
Wasserberger of the Crown Glass Compan y; Edward Knoll - 
I am only giving the live witnesses to you. Edward Knoll 
was on the stand, Baltimore, Maryland. He was the plant 
manager of the Carr-Lowery Glass Company, and there were 
more stipulations with respect to James Stafford of the 
New York Telephone Company and James Roy, an employee of the 
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2 1 

Post Office Department, a mail carrier whose route covered 

3 

342 East — I didn't get the name of the street — but one 

4 

of those here. 

5 

James Boyle, a postal Inspector with respect to 

6 

14 Metropolitan Avenue.' 

7 

Stipulations with respect that if the attorney 

8 

were called with respect to exhibit 23, that the attorney 

9 

would state that the facts were recited in Manhattan, it was 

10 

prepared in Manhattan, signed and filed in Brooklyn. 

11 

The last government witness was 6e6rge Zimmer. 

12 

Following that the witness Chavis was recalled and 

13 

testified to you with respect to certain other matters, and 

14 

I am not going to go into the evidence, or the testimony 

15 

given here. 

16 

As I say, the case has been of short duration, coun¬ 

17 

sel have adequately covered in their summations the necessary 

18 

parts of the evidence that they think were pertinent for you t 

19 

to pass upon the questions here, but you cannot take these 

20 

instructions in a vaccuum, you must place them in context with 

21 

the evidence adduced here. 

22 

Now, I indicated to you in addition to the facts. 

23 

there are certain things that you could consider, such as a 

24 

presumption, and I want to read to you now the law with 

25 

respect to the presumption of innocence, burden of proof and 


i a 
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reasonable doubt. 

The law presumes a defendant to be innocent of 
crime. Thus a defendant, although accused, begins the 
trial with no evidence against him. And the law permits 
nothing but legal evidence presented before the jury to be 
considered in support of any charge against the accused. 

So the presun^tion of innocence alone is sufficient to acquit 
a defendant, unless you are satisfied beyond a reasonable 
doubt of the defendant's guilt after careful and impartial 
consideration of all the evidence in the case. 

The burden is always uponthe prosecution to prove 
guilt beyond a reasonable doubt. This burden never shifts 
to a defendant; for the law never imposes upon a defendant 
in a criminal case the burden or duty oi calling any 
witnesses or producting any evidence. 

The indictment in this case contains three counts 

or charges. 

A separate crime or offense is charged in each 
count of the indictment. Both defendants are charged in 
the first two counts; the third count charges the defendant 
D*Amato alone. 

Each offense, and the evidence pertaining to it, 

should be considered separately. The fact that you may 

find either or both of the accused, guilty or not guilty of 

one of the offenses charged should not control your verdict 

^ t O 

INN OlfTHICT COURT RCRORTCRt. U.f. COORTMOU** 
rOklV •QUARI. RK« YORK. M.V. CO T.AMO 


a 


•OI 











a» to any other offense charged against any defendant. 

It is your duty to give spearate, personal con- 
to the case of each individual defendant. When 
you io so, you should analyse what the evidence in the case 
shows with respect to that individual, leaving out of con¬ 
sideration entirely any evidence admitted solely against 
some other defendant. Each defendant is entitled to have 
his case determined from evidence as to his own acts and 
statements and conduct, and,any other evidence in the 
case which may be applicable to him. 

In that connection, you will note that the affi- 
david. Exhibit 23, I bdll^ it is in this case, was admitted 
solely against the defendant D'Amato, and is not to be con¬ 
sidered in any way with respect to the defendant Donovan. 

I am going to read to you now the pertenent parts 
of the statute involved in counts one and two, which is the 
mail fraud statute. Title 18, Section 1341. 

Whoever, having devised ... any scheme or artifice 
to defraud, or for obtaining money or property by means of 
false or fraudulent pretenses, representations, or promises 
or to sell, dispose of... distribute, supply, or furnish 
or procure for unlawful use counterfeit and spurious articles 
for the purpose of executing such scheme or artifice of ! 

attempting so to do, places in any post office or authorized ' 

I 

I 

I 
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depo.ltory for nmll -tfr, i„y „tt«r or thing whatever to 
be sent or delivered by the Poet Office Departnent or takes 
or receives therefroa, any such natter orthing, or knowingly 
causes to be delivered by nail according to the directions 
thereon, or at the place at which it is directed to be 
delivered by the person to when it is addressed any such 
matter or thing..." commits a crime. 

Now, in each of the first two counts of the 
indictment: 

"The Grand Jury charges: 

•1. Pron on or about the lat day of December, 

1971, up to and including the date of the filing of this 
indictment" — which is December 4, 1973 - "Robert Donovan, 
also known as George flssaer, and Dennis D'Anato, the defend¬ 
ants, and other to the grand Jury known and unknown, un¬ 
lawfully, wilfully and taowlngly did devise and intend to 
devise a scheme and arttilrre to defraud and to obtain money 
and property by means,.* fclse and fraudulent pretenses. 


representations and 


and to sell, dispose of. 


distribute, supply, ftnlnh and produre for unlawful use 
counterfeit and spuzimis articles. 

"2. Items a part of said scheme and artifice that 
Robert Donovan, slao known as George Simmer, would purchase 
and cause to be ponehased over 37,000 jirs and Jar caps which 
were of the same sire and tyne as those used in the menu- 
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factere of a hair conditioner and dressing called Ultra Sheen 
and would cause the saidjars'to be printed with a label 
identical in form to the label used on bottles of the true 
and genuine Ultra Sheen sold by Johnson Products Co., Inc." 

"3. It was further a part of said scheme and 
artifice that Dennis D'Amato would procure and obtain 
possession of counterfeit and spurious jars of Ultra Sheen 
and would thereafter sell said jars as the true aid genuine 
Ultra Sheen. 

"4. On or abo-t the dates hereinafter set forth, 
in the Southern District of New York, for the purpose of 
®^®c'ifiug such scheme and artifice and atteiTfjting so to do, 
Robert Donovan, also kno%m as George Zimmer, and Dennis 
D.'Amato, the defendants unlawfully, wilfully and knowingly 
did placA and cause to be placed in a post office and author— 
Ized depository for mail matter to be sent and delivered by 
the Postal Service, and did take and receive and cause to be 
taken and received therefrom, and didknowingly cause to be 
delivered by mail according co the direction thereon, the 
matters and things hereinafter described;" 

Count one, the date is January 18, 1972, a letter 
from Carr-Lowery Glass Co., Inc., 415 Madison Avenue, New 
York, New York to Zimmer 4 Associates, 1500 Main Street, 

Port Jefferson, New York. That is count one. 

/ o 
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Count two, the date is Febriiary 17, 1972, from 
Zlmner Aaaocieles, 1500 Main Street, Port Jefferson, New York, 
to Carr~X<owery Glass Co., Ino., 415 Madisdn Avenue, New^brk, 
New York, and the siatter Is a purchase order. 


counts. 


Those are the Items charged in the first two 


Before you may find a defendant guilty of the 


charged in either count one or two, you must be 
satisfied that the government has proven each of the follow¬ 
ing elements beyond a reasonable doubt, as to the particular 
count you are considering. J 

1. That on or about the dates alleged inthe 
indictment, the defendants devised or beceune a party to a 
scheme or artifice to defraud. 

2. That in devising or becoming a party to such 
sctheme or artifice the defendant in question acted with 
knowledge of its fraudulent nature or with intent to defraud. 


3. That a defendant did use or 


another to 


use the United States malls for the purpose of executing 
the scheme or artifice. 

Each mail fraud count charges a separate use of 
the mails. Eah separate use of the mail in furtherance of 
the scheme or artifice constitutes a separate and distinct 
offense. Acoordingly, you must determine for each defendant 


-J / J 
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on each count that is before you whether the government has 
proved beyond a reasonable doubt these three essential 
elements of the crime. 

I am going to give further definition of the 
elements concerning the existence of a scheme or artifice to 
defraud or to obtain money or property by false or fraudu¬ 
lent pretenses. 

A "scheme or artifice" is merely a plan for the 
accomplishment of an object. A scheme to defraud, then, is 
any plan, device or course of action to obtain money or 
property by means of false or fraudulent pretenses, repre¬ 
sentations or promises calculated to deceive persons of 
average j-ntelligence. 

The second element is the knowing and wilful 

If you find that the government has sustain¬ 
ed its burden of proof that a scheme to defraud did exist as 
charged, you shuld consider the second element, and that is 
that the government must prove beyond a reasondie doubt in 
order to convict a defendant, that he knowingly and wilfully 
participated in the scheme or artifice to defraud and with 
intsit to defraud and knowingly meant to act purposely and 
del±Brately, rather than through mistake, inadvertence or 
other innocent reason. In short, that one is aware of what 
he is doing. 
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Wilfully has its ordinary meaning, to act inten¬ 
tionally with a bad purpose either to disobe- or disregard 
the Ihw. 

Since an essential element of the crime charged 
is at. explicit intent to defraud, it follows that good 
faith on the part of a defendant is a complete defense. The 
defendant, however, has no burden to establish a defense of 
good faith. 

As I have told you before, and I told you at the 
very outset of this case, that the defendants were not re¬ 
quired to produce any evidence. 

The burden is on the government to prove fraudulent 
intent and lack of good faith. If you find that a defendant 
acted in good faith, in the honest belief that he was not 
concealing the truth and that he did not intend to defraud 
anyone, or to put it in terms of tHs case, if you are not 
satisfied beyond a reasonable doubt that the defendant knew 
the product was counterfeit, that would be a complete defense 
to the charge made here. 

Finally, with regard to the element of intent to 
defraud, I think you may find some further explanation helpfu!, 
in your cSiberatlons. The question of a defendant's intent 
IS a questionof fact which you are called upon to decide, 
just as you determine any other fact issue. 
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Intent involves the state of a person's mind, the 
with i^lch he acted at the time the acts in (jwtlon 
occured. Guilty knowledge and especially intent to defraud 
rarely can be shown by direct evidence. Occasionally a man 
may write a letter or make a statement or do an act at a glvei 
period of time and say "this is what I intend." This is 

rather unusual. Usually intent is shown by circumstantial 
evidence. 

We know you caii't look into a person's mind and 
ascertain what his intent was. Often, the only way you may 
arrive at a conclusion as to a person's intent is by examin¬ 
ing all the surrounding circumstances, including his acts, 
statements and so forth. 

With regard to the third and last element, use 
of the mails for the purpse of executing the scheme or arti¬ 
fice. Before a defendant may be found guilty, the Govern¬ 
ment, in addition to the tvn essential elements just men¬ 
tioned, must prove beyond a reasonable doubt the use of the 
malls in furtherance of the scheme to defraud. Here the 
government relies on various mailings which have been in¬ 
troduced in evidence. 

It is not necessary to show that a defendant 
actually mailed any of the items referred to. This is not 
required, nor is it necessary that the scheme contemplated 

* .• ' 
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the use of the mails. It is sufficient if you find that 
the defendant caused the mailing by others, and this does 
not mean that the defendant himself specifically authorised 
others to dothe mailing, where one does an act with knowledge 
that the use of the mails will follow in the ordinary course 
of business or where such use of the mails can reasonably be 
foreseen, even though not actually intended, then he causes 
the mails to be used. The government must establish beyond 
a reasonable doubt that the particular mailing that is 
charged in each count was made during the existence of the 
scheme and in its furtherance. 

However, it is not necessary that the government 
show all the defendants used the mails. A mailing caused 
by one of the defendants in the furtherance of the scheme 
to defraud binds all of the parties to the scheme if it could 
be reasonably foreseen that the mails would be used. Finally r 

the mail matter need not disclose a fraudulent representa¬ 
tion on its face. 

This concludes my explanation of the elements of 
mail fraud charged in the first two counts of the indictment. 
Before continuing, I want to explain to you a theory of law 
referred to as "aiding and abetting." 

With regard to counts one and two of the indictment 
the government relies upon a statute which reads in relevant 

»- O \J 

tOUTHtmn OKTMICT COURT RCRORTCRt. 0.«. COURTHOUIt 
ROCfr SQUARI. New YORK. R.y, CO 







84 


part as follows: 

"Nhosoever cosunits an offense... or aids, abets, 
or counsels, coimands, induces or produces its com- 
missioxf, is punishable as a principal. 

This means that not only is the person who actually 
commits an illegal act, the principal, punishable, but any¬ 
one who aids and abets him in committing that illegal act is 
likewise punishable. 

Accovlingly, you may find t ^ defendants Donovan 
and D*Amato guilty of the offense charged if you find beyond 
a reasonable doubt that the offense was committed and that 
the defendants aided and abetted in its comriiisslon. 

In determining whether or not the defendant aided 
and abetted the commission of the offense you may ask your¬ 
selves these questions: 

Did he associate himself with the venture? 

Did he participate in it as something he wished 
to bring about? 

Did he seek by his action to make it succeed? 


If he did these things, then he is an aider and 


abrttor. 


However, the mere association or friendship bet¬ 
ween the defendant and an alleged principal is not sufficient 
to establish one as an aider and abetter. 


o 
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Moreover, mere presence at the scene of the crime 
and knowledge that a crime is being committed art not 8uffi> 
cient to establish that the defendant aided and abetted the 
crime, tinless you find beyond a reasonable ubt that the 
defendant was a participant and not merely spectator. 

^ For count three, which Involves only the defendant 

0’Amato, the statute involved in this count is Section 1001 
of Title 18, United States Code. Section 1001 reads: 

"Whoever, in any matter within the jurisdiction 
of any department or agenc of the United States knowingly 
and wilfully makes any false, fictitious or fraudulent 
statements or representations..." commits a crime. 

Count three of the indictment reads as follows: 

"The grand jury further charges: 

"On or about the 8th day of August, 1972, in the 
Southern District of New York, Dennis D’Amato, the defendant, 
in a matter within the jurisdiction of a department of the 
United States, to wit, the United States District Court for 
the Eastern District of New York, unlawfully, wilfully and 
knowingly made and caused to be made false, fictitious and 
fraudulent statements and representations in an "Affidavit" 
to wit, that he had purchased 1,130 dozen jars of Ultra Sheen 
hair conditioner in October, 1971, from a company called 
Balzac Trading and had sold that Ultra Sheen to the customers 

I 
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done voluntarily and intentionally, and not because of 
mistake or accident or other innocent reason. An act is 
done wiffully if done voluntarily and intentionally and 
with the specific intent to do something the law forbids; 
that is to say, with bad purpose either to disobey or to 
disregard the law. 

The word knowingly is added in order to insure 
that no one would be convicted who made or caused to be made 
a statement or representation which was false because of 
mistake or accident or other Innocent reason. 

If you find that'the aocuaad did. n6t .knowingly 
and wilfully make any false statements or cause any to be 
made, you should acquit the accused. 

I charge you that, as a matter of law, the sub¬ 
mission of the affidavit to the United States Dish-ict Court 
for the Eastern District of New York is a matter within 
the jurisdiction of a department of the United States. If 
you find that these documents were submitted to that court, 
then this element of the crime is satisfied and you must 

^hat this matter was within the juria£.ction of a depart¬ 
ment or agency of the United States. 

Those are the specific charges, but before letting 
you go for deliberations, I want to give you a few additional 
charges. 


* .• 
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Z have told you that the government has the burden 
of proving guilt beyond a reasonable doubt amd naturally 
you would ask, "ifhat is a reasonable doubt?" 

The words almost define themselves. That there is 
a doubt foimded in reason and arising out of the evidence 
or lack of evidence. It is a doubt which a reasonable person 
has after carefully considering all the evidence. 

A reasonable doubt is not a vague or speculative 
or imaginary doubt. It is not caprice, whim or speculation. 
It is not em excuse to avoid the performance of an unpleasant 
duty. It is not sympathy for a defendeuit. 

A reasonable doubt is a dr'uLt which i^>pdals to 
your reason, your common sense, your experience, and your 
judgment. It is a doubt which would cause a reasonable man 
or woman like yourselves to hesitate to act in relation to 
your owi: important private affairs. 

Mere suspicion will not justify conviction. 
Suspicion is not a svibstitute for evidence, nor is it suffi¬ 
cient if you find that the circumstances merely render an 
accused probably guilty. 

On the other hand, it is not required that the 
government must prove guilt beyond all possible doubt. But 
the proof must be of such convincing character that you 
would be willing to rely and act on it in the important 

O 
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affairs of your own lives. ! 

In sunif a reasonable doubt exists whenever# after 
a fair and impartial consideration of all of the evidence 
before you# you can candidly and honestly state that you do 
not have an abiding conviction that the defendant is 
guilty of the charge. 

Now# there has been evidence introduced in connec¬ 
tion with cout three of the indictment concerning an affi-' 
davit of the defendant 0'Amato containing a number of 
statements tending to show that he was not involved in any 
scheme to defraud by selling counterfeit Ultra Sheen. 

When a defendant voluntarily and intentionally 
offers an explanation# or makes some statement tending to 
show hir innocence# and this explanation or statement is 
later shown to be false# the jury may consider whether this 
circumstantial evidence points to a consciousness ofguilt. 
Ordinarily # it is reasonable to infer that an innocent per¬ 
son does not usually find it necessary to invent or fabricate 
an explsiation or statement tending to establish his innocence 
Whether or not evidence as to a defendant's volun¬ 
tary explanation or statement points to a consciousness of 
guilt# and the significance to be attached to any such 

evidence# are matters exclusively Within the province of 
the jury. 

As I indicated to you before# a statement or an 
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act is knowingly made or done, if made or done volui'^arily 
and intentional, and not because of mistake or accident or 
other innocent reason. 

As 1 have indicated before, and this is not to 
over-emphasise it, tout you must always bear in mind that the- 
lawnever imposes upon a defendant in a crinfaal case the bur¬ 
den or duty of calling any witnesses or producing any evi¬ 
dence. 

Mow, with respect to the credibility of witnesses, 
you are the sole judges of the credibility of the witnesses 
and the weight their testimony deserves. 

You should carefully scrutinize the testimony given, 
the circumstances under which each witness has testified, 
and every matter in evidence which tends to indicate whether 
the witness is worthy of belief. Consider each witness' 
intelligence, motive and state of mind, and demeanor and 
manner while on the stand. 

Consider also .’any relat'.on each witness may bear 
to either side of the case; the manner in whixh each witness 
might be affected by the verdict; and the extent to wheh, if 

at all, each witness is either supported or countradicted by 
other evidence. 

Inconsistencies or discrepancies in the testimony 
of a witness, or between the testimony of different witnesses, 

»>'J 1 
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may or may not cause the jury to discredit such testimony. 

Two or more persons witnessing an incident or a transaction 
may see or hear it differently; and innocent mlsrecollection, 
like failure of recollection, is not an uncommon experience. 

In weighing the effect of a discrepancy, consider 
whether it pertains to a matter of importance or an unimport¬ 
ant detail, and whether the discrepancy results from innocent 
error or wilful falsehood. 

If you find that any witness has testified falsely, 
you can do one of two things. You can either reject all of 
that witness' testimony on the ground that it is all tainted 
by falsehood and that none of it is worthy of belief, or 
you can accept that part which you believe to be credible 
and reject only that part which you believe to be tainted 
falsehood. That is what the law says you cart do with the 
testimony of a witness whom you believe testified falsely 
while on the witness stand. 

If it is peculiarly within the power of either the 
prosecution or the defense to produce a witness who could 
give material testimony on an issue in the case, failure to 
call that witness may give rise to an inference that his 
testimony would be unfavorable to that party. 

However, no such conclusion should be drawn by you 
with regard to witnesses who are equally available to both 
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parties, or where a witness' testimony would be merely 
cumulative. 

I 

The jury will always bear in mind that the law 
never imposes on a defendant in a criminal case the burden 
or duty of calling any witnesses or producing emy evidence. 

I told you when we were in the process of selecting 
you as jurors, a defendant is not required under our laws 
to prove his innocence, he is presumed to be innocent at all 
times and through the entire trial, unless and until the 
government proves him guilty beyond a reasonable doubt. For 
these reasons, a defendant need not take the witness stand 

I 

and testify in his own behalf. 

Therefore, the fact that the defendants did not 
testify at this trial does not create any presumption against 
either of them, and I charge you that this fact must not 
weigh in the slightest against either defendant, nor sheiLl 
this fact enter into your discussions or deliberation in any 
manner. 

I ask you as judges of the facts, and I do not 
want to enereach on your function in this respect, please do 
not discuss the question of possible punishment. That is 
a matter that rests on my conscience and my conscient alone, 
because the judge and the judg e alone is the one that has 
the obligation of imposing sentence, when and if guilt is 
determined. 
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If you do discuss it amongst yoxirselves then you 
are encroaching on my job, and 1 ask you not to do it. Your, 
job is to consider the facts and to determine the facta, 
and my job is to pass upon the law, and in the event of 
conviction to impose sentence. 

If you find on all the evidence, that t^ evidence 
respecting a defendant leaves a reasonable doubt as to his 
guilt, you should: not hesitate for a moment to return a 
verdict of acquittal as to that defendant. 

However, on the other hand, if you find beyond 
a reasonable doubt that the law has been violated as charged, 
you should not hesitate, because of sympathy or because of 
any other reason, to render a verdict of guilty. 

The verdict must represent the considered judgment 
of each juror. In order to return a verdict, it is necessary 
that each juror agree thereto. Your verdict must be unanimous 

It is your duty, as jurors, to consult with one 
another and to deliberate with a viw to reaching an agreement, 
if you can do so without violence to individual judgment. 

Each of you must decide the case for yourself,.but do so only 

afler an impartial consideration of the evidence with your 
fellow jurors. 

In the course of your deliberation., do not hesitate 
to reexamine your own views and chanje your opinion if con- 
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vinced it is erroneous. But do not surrender your honest 
conviction as to the weight or effect of evidence solely 
because of the opinion of jpxir fe^ow jurors/ or for the mere 
purpose of returning a verdict. 

You are not pMtieeaMt You are judges, judfes of 
the facts. Your sole interest is to ascertain the truth 
from the evidence in the case. 

If it becomes necessary during your deliverations 
to communicate with the court, you may send a note by the 
marshall, signed by your foreman, or by one or more members 


of the jury. No 


of the jury should ever attempt to 


communicate with the court by any means other than a signed 
writing; and the court willrnever communicate with any 
member of the jury on any subject touching the merits of the 
case, otherwise than in writing, or orally here in open court. 

fbQvwill.'not* from the oath to be taken by the 
marshals that they too, as well as all other persons, are 
forbidden t) communicate in any way or manner with any member 
of the jury on any subject touching the merits Of the case. 

Bear in mind also that you are never to reveal to 
any person, not even to the court, how the jury stands, 
numerically or otherwise, on the question of the guilt or 
innocence of the accused,until after yo hve reached an 
unanimous verdict. 


* • . I 

kJ : 

SOUTHKRN DISTRICT COURT RIRORTKRS, U.S. COURTHOUSK 
routv SQUARK, NCR YORK. R.Y. CO 7.4SM 









1 


95 





Again, I want to remind you that nothing said in 
these instructions is to suggest or to convey in any way or 
manner any intimation as to what verdict I think you should 
find. What the verdict shall be is the sole and exclusive 
duty and responsibility of the?jury. 

I indicated to you that you will have available 
for you a copy of the indictment, and I have prepared a 


form of verdict which I 


to have typed up before I 


came here and Iwas going to go through this with you and pass 
it on to counsel and ask them if they have any objection to 
my submitted the form of verdict to the jury. 

MR. O'BRIEN: No objection. 

MR. SHARGELt No objection. 

MR. WILSON: No, sir. 

THE COURT: All right. I hope you can read my 
writing and I would like you to follow the form of verdict 
when you report your verdict. 

I have put it this way, "on count one, we, the jury, 
unanimously find the defendant Robert Donovan" and I left 
a blank. And on count one, "we, the jury, find the defendant 
Dennis D'Amato" and I left a blank. All the way through, thai 
is the usual way you report your verdict. 

You may ta^e the Indictment and you may have any 
testimony re-read to you, or you may have any exhibits that 
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have been received in evidence. 



3 

You may have any parts of my charge re-read to you 



A 

' if you wish it and all thatis required is to send a note 



5 

through the marshal to me. 



6 

Before I send you out, counsel have an opportunity 


i 

7 

to make, in your absence, any requests or •xemptions to my 



8 

charge. So if you will wait just a moment, we will take 



9 

. those at the side bar. 



10 

(At the side bar.) 


1 

11 

MR. O'BRIEN: I have to take exception to jour 


1 

12 

honor's definition of the third element of the mail fraud and 


13 

that is causing or the use of the mails in the execution of 



14 

./ the fraud. 



15 

In particular, I take exception and I will try and 



16 

condense this and do it as quickly as possible, to your 



17 

Statement that it is not necessary that the scheme contemplat< 



18 

the use of the mails and that the defendant intended the 



19 

mails to be used. And also your Honor said something about 



20 

if it was a normal business practice, than that*would involve 



21 

the use of the malls. 



22 

Also, that part ~ I don't know if I got it 



23 

correctly — defining the causing and I would specifically 



24 

request to satisfy me, that you charge at least all or part 



25 

of the causing that I have requested in my request number 2, 




J',» 



, 
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and that the nails were used for the purpose of executing 
the fraud as I have requested in my numbers 5 and 7, 

In addition, there is a Second Circuit ease which 
puts forth a fourth elnnent that someone must have been 
defrauded in the mail fraud and I think I cited this in my 
requests to charge which I submitted to the court. 

That is it. 

MR. SHARGEL: I respectfully except to that portion 
of your Honor's charge regarding the instruction on the 
defendant's knowledge or the failure to charge that the 
defendant D'Amato must have either used the mails or knowingIj 
caused the mails to be used and that the frame of reference 

of proof that he had to have actual knowledge that the mails 
were used. 

I further except to that portion of your Honor's 
charge where you defined circumstantial evidence and specifi¬ 
cally, my exception with regard to reasonable doubt. 

That is, the failure to charge the jury that cir¬ 
cumstantial evidence must satisfy the jury beyond a reason¬ 
able doubt and exclude every hypothesis of innocence. 

I except to that portion of your Honor'a charge 
regarding count three of the indictment, the false statements, 
in that I believe your Honor failed to charge the jury that 
the falsity of the statement must be as to a material fact. 
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That is all I have. 

MR. WILSON: The government has norequests and I 
don’t believe we can take exceptions. 

TBE COURT: I will refust to charge excepc as 

charged. 

That is as far as the exceptions. Are there any 
additional requests? 

MR. SHARGEL; I ha/e a request that your Honor give 
the jury the materiality aspect of the falst statement. 

THE COURT: All right. 

(In open court.) 

THE COURT: In one way I have a happy thing to do 
and that is to report that our jxiry is intact and the twelve 
*^c®bers are still with us. I 2 un going to excuse 
the two alternates who have been so attentive here and I 
know how difficult it is for: Fou to sit here and get to this 
stage of the proceedings and not join in the final cHLibera- 
tions with your co-jurors. 

Butyjurs is a very necessary function to this 
entire process and I appriciate very much your attention to 
this case and your being here. 

(Alternate jurors excused.) 

THE COURT: I suggest when lunch does arrive —I 
thought it would be here by one o'clock, you take your time 
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JUDGMENT AND COMCETMENT 
UNITED STATES DISTRICT COURT 
FOR THE 

SOUTHERN DISTRICT OP NEW YORK 

UNITED STATES OF AMERICA ) 

) 

) No. 73 Cr. 1093 

DENNIS D'AMATO ) 

On this 28th day of May, 1974, came the attorney for the 

government and the defendant appeared in person, and by Gerald 
Shargel, Esq. 

IT IS ADJUDGED that the defendant upon his plea of not 
guilty and a verdict of guilty by a jury, has been convicted 
of the offense of unlawfully, wilfully and knowingly made and 
caused to be made false, fictitious and fraudulent statements 
and representations in an affidavit, to wit, that he had pur¬ 
chased 1,130 doxens (sic) jars of Ultra Sheen hair conditioner 
in October, 1971, from a conqiany called Balzac Trading and 
had sold that Ultra Sheen to the customers listed in the affi¬ 
davit, whereas in truth and in fact as the defendant then and 










there well knew were false. (Title 18, U.S. Code, Section 
1001,), and the court having asked the defendant whether he 
has anything to say why judgment should not be pronotnced, and 
no sufficient cause to the contrary being shown or appearing 
to the court, 

IT IS ADJUDGED that the defendant is guilty as charged 
and convicted in count 3. 

IT IS ADJUDGED that the defendant is sentenced to the 
custody of the Attorney General for imprisonment for a period 
of sixty days (60). Execution of prison sentence is suspended 
and the defendant is placed on probation for a period of 
eighteen (18) months, subject to the standing probation order 
of this Court. 

IT IS FURTHER ORDERED that during the period of probation 
the defendant shall conduct himself as a law-abiding, industrious 
citizen and observe such conditions of probation as the Court 
may prescribe. Otherwise the defendant may be brought before 
the court for a violation of the court's orders. 

IT IS FURTHER ORDERED that the clerk deliver three certi¬ 
fied copies of this judgment and order to the probation officer 












of this court, one of which shall be delivered to the defendant 
by the probation officer. 


/ a/ LEE P. GAGLIARDI _ 

United States District Judge 


/ s/ Raymond F. Burghardt 

Clerk 





NOTICE OF APPEAL 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

.X 

UNITED STATES OF AMERICA, 


V. 

DENNIS D'AMATO, 


No. 73 CR 1093 


S I R : 


Defendant. 
.X 


PLEASE TAKE NOTICE that the defendant, DENNIS D'AMATO 


hereby appeals to the United States Court of Appeals for the 
Second Circuit from a judgment of conviction entered against 
him by the Honorable Lee P. Gagliardi on May 28th, 1974, wherein 
the defendant on his conviction of one count of violating Title 
18, United States Code, Section 1001, was given a prison sen¬ 
tence of sixty days, the execution of which was suspended and 
placed on probation for eighteen months. 

Dated: New York, New York 
May 29th, 1974 


TO: 

HON. PAUL J. CURRAN 
United States Attorney 
Southern District of New York 
United States Courthouse 
Foley Square 
New York, New York 

Defendant's Address: 

63 Oneida Avenue 
Centereach, New York 


Yours, etc. 

LA ROSSA, SHARGEL & FISCHETTI 
Attorneys for Defendant 
DENNIS D'AMATO 
Office and P.O. Address 
522 Fifth Avenue 
New York, New York 10036 
687-4100 

By:__ 

A Member of The Firm 












Service of tkiee copies oi the withie 

is hereby admitted 

this day of 


Attomey(s) for 






